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Public Bill Committee

Tuesday 26 June 2018

(Morning)

[JOAN RYAN in the Chair]

Counter-Terrorism and Border
Security Bill

9.25 am

The Chair: Before we begin, let me say that you are
welcome to remove jackets or ties—I would call it a day
at that—because it is very hot. I have just a few preliminary
points. Please make sure that your electronic devices are
switched off. Tea and coffee are not allowed during
sittings—I have been asked to say that because people
keep walking in with coffee cups and so on.

We will consider the programme motion on the
amendment paper and then take the motion enabling
the reporting of written evidence for publication, before
taking a motion to enable us to deliberate in private. We
will then talk about the order in which Members may
wish to kick off and look at the questions provided—you
can of course add in any of your own.

I call the Minister to move the programme motion,
which was agreed by the Programming Sub-Committee
yesterday.

The Minister for Security and Economic Crime (Mr Ben
Wallace): I beg to move,

That—

(1) the Committee shall (in addition to its first meeting at
9.25 am on Tuesday 26 June) meet—

(a) at 2.00 pm on Tuesday 26 June;

(b) at 11.30 am on Thursday 28 June;

(c) at 9.25 am and 2.00 pm on Tuesday 3 July;

(d) at 11.30 am and 2.00 pm on Thursday 5 July;

(e) at 9.25 am and 2.00 pm on Tuesday 10 July;

(f) at 11.30 am and 2.00 pm on Thursday 12 July;

(g) at 9.25 am and 2.00 pm on Tuesday 17 July;

(2) the Committee shall hear oral evidence in accordance with
the following Table:

Table

Date Time Witness

Tuesday 26 June Until no later than
10.55 am

Metropolitan
Police; Crown
Prosecution Service

Tuesday 26 June Until no later than
11.25 am

The Law Society

Tuesday 26 June Until no later than
2.45 pm

Max Hill QC,
Independent
Reviewer of
Terrorism
Legislation

Tuesday 26 June Until no later than
3.15 pm

The Law Society of
Scotland

Tuesday 26 June Until no later than
3.45 pm

Liberty; Criminal
Bar Association

(3) proceedings on consideration of the Bill in Committee
shall be taken in the following order: Clauses 1 to 11; Schedule 1;
Clauses 12 to 17; Schedule 2; Clauses 18 to 20; Schedule 3;
Clause 21; Schedule 4; Clauses 22 to 26; new Clauses; new
Schedules; remaining proceedings on the Bill;

(4) the proceedings shall (so far as not previously concluded)
be brought to a conclusion at 5.00 pm on Tuesday 17 July.

I welcome the consensus on Second Reading about
the principles of the Bill. No doubt, we will all explore
the details of what goes in it. At our meeting yesterday
we came to an accommodation on timings and witnesses.
For the record, we should recognise that a number of
people we asked to be witnesses either chose not to, or
were unable to, come. I do not think that is a reflection
on the Bill, but it is why we do not have the full sheet of
witnesses put forward by all parties to begin with. I am
confident, however, that we have a spread of critics,
supporters and objective commentators. Therefore, without
holding up the Committee any more, I ask it to agree to
the motion.

Question put and agreed to.

Resolved,

That, subject to the discretion of the Chair, any written evidence
received by the Committee shall be reported to the House for
publication.—(Mr Wallace.)

The Chair: Copies of the written evidence the Committee
receives will be made available in the Committee Room.

Resolved,

That, at this and any subsequent meeting at which oral evidence
is to be heard, the Committee shall sit in private until the
witnesses are admitted.—(Mr Wallace.)

9.28 am

The Committee deliberated in private.

Examination of Witnesses

Assistant Commissioner Neil Basu and Gregor McGill
gave evidence.

9.30 am

Q1 The Chair: Good morning. May I welcome the
two witnesses, who are with us until 10.55 am? Assistant
Commissioner Neil Basu of the Metropolitan police,
you are very welcome, and we are very pleased you are
here in attendance. Welcome also to Gregor McGill,
director of legal services to the Crown Prosecution
Service. We thought we would start by asking each of
you to make a brief statement to the Committee, if you
are prepared for that.

Assistant Commissioner Basu: I was not, but I am
very pleased to be able to make a statement. My current
role as assistant commissioner counter-terrorism policing
means that I co-ordinate the network in the UK of nine
counter-terrorism units that deliver counter-terrorism
policing on behalf of the 43 chief constables. This is
quite a responsibility, not least because last year I was
senior national co-ordinator for counter-terrorism,
responsible for the investigations and for the delivery of
Prevent on behalf of policing.

If you boiled my job description down into one
simple fact, it is to stop terrorist acts on our soil, along
with my big partner, MI5. On my watch, 36 people died
and many hundreds were injured. I want the Committee
to know that I think about that every day. The reason
that I took this job, that I am sitting here giving evidence
on, is because I also think about having to stop that
every day. Part of that is something that we call the
operational improvement review. I led a strategic board
along with MI5 that has led to over 100 recommendations,
which are all being implemented as we speak. Part of
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that was also our work with Government along the lines
of what legislation might be required, and I see considerable
value in the measures set out in the Bill to combat the
change in threat that we have experienced post-2017.The
nature and scale of the terrorist and hostile state actor
threat to this country has evolved and changed. The
simplicity and volatility of terrorism often requires us
to intervene much earlier to protect the public. Offences
previously considered periphery or minor are now seen
as indicative of a volatile and unpredictable actor.

As we know, terrorism legislation is nearly two decades
old. In the intervening years, there have been significant
changes in technology. The reality of the modern world
is that technological developments form part of people’s
lives and interactions, so legislation should reflect how
people live in the modern world. While counter-terrorism
policing can describe the operational challenges we
face—and they are great, not just from the change and
threat of technology—the appropriateness and specifics
of each power are obviously a matter for Parliament to
decide.

I have just got back from Australia, where I spoke to
all my counterparts who run counter-terrorism in the
“Five Eyes” countries. I would say that the great strength
of counter-terrorism in this country is that we have the
most remarkable connection between the UK intelligence
community, policing, Government and, I am pleased to
say, the general public, because of the UK policing
model, which is envied throughout the world.

We must remember that 2017 was horrific. We have
seen a shift, not a spike, in the threat. We are probably
about 30% up in terms of our investigation workload,
but the strength of that model will see us through, along
with some additional measures from the operational
improvement review and the legislative changes that I
believe are required.

The Chair: Thank you.

Gregor McGill: I do not intend to say too much more
than my colleague, but I will reflect on something that
Mr Basu said—that the legislation is now some two
decades old. There have been significant changes in
technology, society and the threat to the UK. In the
CPS we feel that the legislation should reflect those
changes.

I will put my cards on the table straightaway: we
support this legislation. In the CPS we try to prosecute
all terrorist activity where it meets the test in the code
for Crown prosecutors. The Bill addresses both the
evolving terrorist threat and the changes in technology,
and it should provide the CPS with the ability to prosecute
offences that previously we would not have been able to
prosecute. In the CPS we are having to put more resources
into our division that deals with this type of offending,
to reflect the spike in activity last year.

Q2 Simon Hoare (North Dorset) (Con): Thank you,
gentlemen, for your representations. My question is to
Mr McGill because he has his CPS hat on. Clause 3(2)(c)
uses the phrase:
“on three or more different occasions the person views by means
of the internet a document or record containing information of
that kind.”

Does that provide the necessary discretion to prosecutors?
Is it clear enough, or would you need greater clarity?
Could you comment on that, because the clause has
been discussed here?

Gregor McGill: I am aware of the discussion that
there has been. Prosecutors require clarity when looking
at legislation, because they have to apply that legislation.
Approaching this practically—we discussed this
beforehand—three seems an appropriate number to us,
because we would not want people to be criminalised
for inadvertently going on to a website. I have to accept
that that could happen. That could be a single occasion.
It is a more difficult argument to accept if the person
has gone on to it twice, and it is more difficult again if
the person has gone on to it three times.

There is of course a statutory defence to the offence
as set out, which gives some safeguards. The code for
Crown prosecutors has a two-stage test, which is sufficiency
of evidence and, if the evidence is satisfied, whether it
would be in the public interest to prosecute. There are a
number of safeguards in that for us to say that we think
the legislation as drafted hits the right balance between
protecting society and protecting the rights of a suspect.

Q3 Nick Thomas-Symonds (Torfaen) (Lab): Welcome,
and thank you both for your opening statements. I want
to turn first to clause 1 and the expressions of support
for a proscribed organisation. The original offence is in
section 12 of the Terrorism Act 2000, which says:

“A person commits an offence…if he invites support for a
proscribed organisation”.

The new clause in the Bill states:

“A person commits an offence if the person…expresses an
opinion or belief that is supportive of a proscribed organisation”.

It then brings in the concept of recklessness. Could
both of you give me an example of a type of situation
that could not be prosecuted under the previous regime
but could be prosecuted under this new regime?

Assistant Commissioner Basu: Yes, I can certainly
give you an example of that. The biggest problem we
have in counter-terrorism, without a doubt, which is
making this a generational challenge, is radicalisation. I
think that is a given, from my position, but I could find
a great deal of current support in Government and in
social media sentiment to say that the ability to radicalise
is a significant issue. I will leave the fine legal point of
“reckless” to Greg, but it is a well-established criminal
tenet, so I do not see that necessarily as an issue.

I could relate a number of studies. One is of Mohammed
Shamsuddin. Many of you will have seen commentary
on the Channel 4 documentary “The Jihadis Next Door”
last year. On 27 June 2015, Shamsuddin gave a speech.
In the context of that speech, it was very clear that he
supported Daesh and what they were doing. He did not
invite others, which is obviously the current test, so he
did not meet a section 12 charge. He shouted anti-kufr
rhetoric and said, “Allahu Akbar” in relation to the
Kuwait mosque bombing. He said that one should not
feel sorry for the British who died in Tunisia or for the
kufr killed in Kuwait. He criticised Gay Pride and said
that gay people should be thrown from tall buildings.
Having spoken on recent shootings in Tunisia, he said,
“The spark was lit,” and that the listeners knew the rest.

A second example is Omar Brooks, again in 2015, on
4 July. He gave provocative talks and spoke of jihad and
of how Islam was spread by the sword and was not a
soft religion about peace. Brooks also mocked a sheikh
who had spoken against the killing of Lee Rigby. Again,
it was clear, when you look at the full tone of his speech,
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that he supported the concept and principle of Daesh,
but he did not invite others, under the terms of the
current legislation, and again it would not have met a
section 12 charge.

Now, were either of those two people reckless in that
they would have thought that their deeds would have
encouraged terrorism? My contention is that they absolutely
would. What we have seen in the rise of terrorism—
particularly with the malleable, vulnerable people not
well equipped to understand the nuances of religion or
ideology—is that this kind of radicalisation speech has
really worked to increase the threat to the UK.

Gregor McGill: I would adopt that. I think there is a
gap in the law at the moment that means that we cannot
always prosecute people in the circumstances that Mr Basu
has set out. You raised the question of recklessness. Do
you want me to deal with the question of recklessness?

Nick Thomas-Symonds: Please do.

Gregor McGill: As you are aware, recklessness is a
concept that is well known to the criminal lawyer. It is
currently in the terrorism legislation. It is something
that investigative colleagues and prosecutors are aware
of dealing with. It has been seen to be ECHR-compliant;
that is correct.

The legal definition of recklessness is a subjective test
now; the courts made that clear in the 2003 case of G. It
is about a person who realises that there is an obvious
risk in what they are doing and, realising that obvious
risk, goes on to do something that brings about that
obvious risk happening.

It is a concept that is well known in terrorism legislation
and also well known in the wider criminal law. It is used
in a number of offences—for instance, arson, child
neglect and some assaults. It is not an unknown concept.
It is not unknown to prosecutors and judges, who are
used to dealing with these difficult situations.

Q4 Nick Thomas-Symonds: I have a couple more
questions. Let us move on to clause 2 for a moment,
which is about the publication of an image of an item of
clothing or other article. I think this argument probably
also applies to clause 1, where we are trying to balance
things up—in clause 1, it is freedom of expression
versus the offending that we are talking about. In clause
2, where we are talking about the publication of images,
presumably we would not want to criminalise a reckless
16 or 17-year-old going to a fancy dress party or something
who clearly does not have terrorist intent. They may be
doing something very distasteful, but we would not
want to criminalise them via this clause. Could you
both comment on that balance in relation to clause 2?

Gregor McGill: I agree with you. Most of the decisions
that are made in the criminal law are a balancing
exercise. Prosecutors have to balance the rights of a
suspect against the rights and protection of the public.
The code enables us to do that. That is why we have a
public interest test that enables us to ask. Even if the
evidence in its purest form makes out the criminal
offence, it has never been the case here that, just because
you prove an offence, you necessarily should prosecute
it. Prosecutors have the discretion not to prosecute, and
they exercise that discretion very frequently.

Assistant Commissioner Basu: I do not want to be
glib about this, but I have worked with Greg for a very
long time and I would never get such a case past him

anyway, even if I was prepared to put that case. We are
far too busy on genuine acts of terrorism to be concerned
with such a case. What it might point to is somebody
who is in trouble and needs a bit of guidance: that is the
Prevent tactic under the Government’s Contest strategy.
There are some remarkable people on the front line
capable of speaking to people and changing their minds
about the path they might be following.

The other thing I would say about this clause is that
this, again, is a modern technology phenomenon. The
idea of dressing up in regalia that would be abhorrent
to—hopefully—all of us here and the vast majority of
the public has been well-established. The Public Order
Act has established that. People just do not attend
public assemblies, marches and demonstrations in the
same way that they used to. Why would you need to? A
tiny fraction of the population might see that for a
fraction of a second, but now you can put it online and
publicly display your message.

We would look at all the circumstances in relation to
how that was being publicised and what you were trying
to achieve by that before we looked at any form of
executive action.

Q5 Nick Thomas-Symonds: Can I turn to clause 3,
before we come to the issue of streaming and so on?
This is to Mr McGill. Consider a situation in which
someone goes to somebody’s house and that person has,
for example, streamed four or five things that we would
be unable to prosecute under section 58, as it stands. I
have seen it argued that that could or should be prosecuted.
Section 5 of the 2006 Act relates to acts “preparatory”
to terrorism: why could that not be prosecuted at the
moment under that section or any other?

Gregor McGill: The answer to that, I think, is that we
are dealing with specific offences under section 58,
which is about viewing and streaming material. Prosecutors
are adept at looking for other offences that would
enable you to deal with the criminality, but the essence
of prosecution is that you prosecute the most appropriate
offence set out by the facts in front of you.

Prosecutors can sometimes shoehorn offending into
other offences, but experience tells us that that can
result in problems down the line because there can be
technical defences to certain clauses that superficially
make you think you can prosecute under those offences,
although it is more difficult. Prosecutors will always try
to prosecute under the most appropriate offence, and
the most appropriate offence for this type of material is
the section 58 offence under the 2000 Act.

Q6 Nick Thomas-Symonds: Have there been any attempts
to prosecute under different sections, such as section 5
of the Terrorism Act 2006, or is it simply a decision that
prosecutors have felt unable to make because of the
nature of the offence?

Gregor McGill: Most cases are fact-specific, so it is
difficult to talk in general terms. In these particular
cases, so much turns on the particular circumstances of
each case, the particular evidence in the case and the
particular conduct of the person under investigation. It
is difficult to speak in generalities. Prosecutors have, of
course, tried a number of offences to deal with certain
criminality, but generally it is difficult to shoehorn some
conduct into offences that were not specifically set out
to deal with that type of offending.
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Q7 Nick Thomas-Symonds: I have one more question,
still on clause 3. Obviously, there is the concept of three
viewings, which you referred to specifically in your
opening statement, Mr Basu, but there is no time limit
in the Act as it stands for viewing three times over a
specified period of time. In prosecuting the offence in
practice, would the Crown Prosecution Service consider
the period over which the three viewings had been
made?

Gregor McGill: The CPS prosecutor, in looking at the
case, would consider all aspects and look at the particular
circumstances and timings of the access. If they were
close together, that could tell a story; if they were apart,
that could tell a story. We work closely with our investigative
colleagues and find out from them exactly what the
evidence shows and, if it has been put to the suspect in
interview, precisely what they have said about that. But
as a prosecutor, you have to look at the evidence in the
round and consider all the evidence, including the
circumstances in which the contact has happened.
Depending on the circumstances of the case, the particular
type of contact may tell a particular story.

Q8 Nic Dakin (Scunthorpe) (Lab): You have drawn
attention to a number of areas where these new powers
would assist in addressing issues that cannot be addressed
at the moment. Are there any other areas that you
would like to draw attention to? Are there any other
powers that we should be considering in order to make
progress against counter-terrorism?

Assistant Commissioner Basu: I did not want to get
off clause 3 without making some really important
comments about it from the policing perspective, if that
is possible, Chair. To answer your question directly, we
are very fortunate in this country, with the support of
the Government over many decades, to have pretty
robust legislation in terms of counter-terrorism.

What we are looking to do—and most of these
clauses do it—is close some loopholes, because of the
changing nature of the threat and the change in technology.
There is very little that was left in the first debates that
took place in terms of what would be best to counteract
terrorism. One of the major partners that I am looking
to involve much more in the counter-terrorism fight is
the business sector—and the public sector. We have a
Prevent duty that has gone a long way towards getting
statutory partners more engaged in the battle, but we do
not currently have any licensing, regulation or regime
for the business sector to improve its ability to protect
its employees, customers and management of events.
We do not have that; it is a conversation we are still
having.

I think—and you may want to get on to this—that
the Australians have a “designated area” offence for
people who wish to travel to war zones and fight.
Although that would not be retrospective, and therefore
would not have great utility in respect of the Syrian
conflict, I think it would have utility for the future. If we
were dealing with a similar situation in the future,
stopping people from going to fight or enabling the
prosecution of people fighting in theatre when they
return would have great utility to us. Those are probably
the two things that I would consider at the moment.

Gregor McGill: The Australians have such a power
and they consider it a useful addition to their armament.
We do not have a power. As my colleague Mr Basu has

said, it would not help us address some of the issues
that have happened in the past, but it could help us
address some of the issues in the future.

Q9 Gavin Newlands (Paisley and Renfrewshire North)
(SNP): Can I turn back to recklessness for a second?
Recklessness is a common test in relation to physical
acts against the person, but it is not usually used in
speech offences. A report from the Joint Committee on
Human Rights said 12 years ago, in 2006, that

“recklessness is normally applied to actions that are themselves
within the realm of criminality…if you hit someone or deceive
them then it is absolutely appropriate for a jury to be able to
convict you of an offence even if you did not intend the consequences
of your actions. The same nexus between action and consequence
should not exist for speech offences. Speech does not naturally
reside in the realm of criminality. This is why the element of
intention should always be attached to speech offences.”

Could both of you comment on that quote from the
JCHR report? Can you determine the difference between
speech offences and physical acts?

Gregor McGill: I appreciate what you say. Recklessness
is not an unknown principle in criminal law. It is right
that I should say, as well, that it is a particular principle
that has caused criminal law some issues over the years,
particularly in the field of whether such recklessness
should be subjective—that is, you understand its nature—or
objective, in that it is more from an objective test. As the
court, the prosecutors and the investigators are used to
dealing with the question of recklessness, these issues
can be properly managed through the proceedings. The
difficulty as well is that that quote, I understand, was
from 2006. The world in 2018 is very different from the
world in 2006, and Mr Basu will no doubt tell you that
the threat facing us now is very different. That is one
matter.

This is often portrayed as a thought crime, but I
would say it is not that. The clause is seeking to address
someone who is actively supporting a proscribed
organisation and doing it in circumstances where they
are reckless—by saying what they are saying and by
giving that support—as to the consequences of what is
happening.

I endorse what Mr Basu said. The threat that we are
trying to address here is the threat of radicalisation,
which is one of the big threats facing us at the moment.
That is the purpose of this and that is the purpose of
the recklessness clause.

Assistant Commissioner Basu: I cannot stress strongly
enough the effect that charismatic, radicalising speakers,
who profess to support proscribed organisations and
encourage violence, are having on a section of our
society. Despite the defeat of the caliphate and despite
the fact that we have an extreme right-wing threat that
is growing, those speakers are still capable of galvanising,
mobilising and energising individuals.

If I look at the evidence for that, I would say the
proscribed group that is al-Muhajiroun. We had five
successful attacks last year, including one extreme right-wing
attack. We also had 12 disruptions of international
counter-terrorism: Islamist, jihadist plots. If you track
back across the past four or five years and look at the
pernicious influence of a group such as ALM, it is
dramatic. They have a footprint in almost every crime.
So to say that radicalisation is the biggest scourge
of our time in terms of terrorism is probably an
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understatement. It is making a significant difference.
For me as a police officer, anything that helps me
mitigate that threat has got to be a good thing.

Q10 Gavin Newlands: On the lack of time, which has
been brought up, do you think that three clicks or three
online viewings of terrorist content over, say, 25 years—just
to pick a number out—shows enough intent to support
terrorist activity to then prosecute someone? Do you think
there is any danger whatever that in the end police time
andresourcescouldbespentontargetinginnocentindividuals
who are of no interest, rather than focusing on individuals
who obviously support and encourage terrorist activity?
Do you have any concerns on that front?

Assistant Commissioner Basu: I do not actually have
any concerns about that at all. We are very adept at
looking at the full intelligence picture behind what
somebody is doing.

Back to the comments I wanted to make around the
section 58 and the streaming offence: that is the way
people are living their lives now. It is not about operational
security; it is just what they are doing. I am agnostic as
to the number of times, but I appreciate prosecutors need
some clear guidelines. That streaming is happening and
it is happening en masse. At the moment, we are able to
charge on one offence, because it was downloaded, but
there might be a wealth of intelligence saying that
a massive amount of streaming has been done. We then
get a short-service sentence on the basis of one download,
which does not say what the rounded threat of that
individual is. That is very different from someone who
has clicked three times on something over a huge length
of time.

I would reiterate what Mr McGill said: these are not
absolute offences. There are statutory defences and
reasonable excuses built into this, all of which would be
looked at very clearly before it went through the Crown
Prosecution Service and before it went to trial. Then, an
independent judge is overlooking that as well. So I am
not concerned that it would be a diversion of police
resource. I have examples that I can give to the
Committee—or I can write to the Committee—that
show that people are doing this as a precursor to much
more violent offending in the future.

I do not want to be in the position I have been in
many times in the last couple of years, looking at
somebody who is committing what the courts might see
as a minor crime and gets a very short sentence. That is
not long-term public protection if they are out at three
to six months. I am looking for them to go that next
stage when I have got intelligence rather than evidence
that they are preparing for that next stage. I want
long-term sustained public protection, and that means
that we need to be able to prosecute people who are
streaming en masse.

Gregor McGill: Can I add two things to that? First, in
such cases the police and Crown Prosecution Service
work closely together. What often happens is the police
will come to seek advice at an early stage and the Crown
Prosecution Service will be able to give that advice in
such a case. It is very difficult to say how a prosecutor
would advise about a case in the abstract. What I could
say is, three clicks over 25 years would be a harder case
to prosecute than three clicks over a three or four-day
period. One of the things a prosecutor has to do when
reviewing a case is ask themselves whether they have
sufficient evidence to prove a case.

Q11 Gavin Newlands: Would it be better if there was
a term limit, with clear direction for prosecutors in that
respect?

Gregor McGill: The difficulty is, cases can turn so
much on their own facts. I cannot say that you could
not build a case with three clicks over 25 years; it would
depend on what the nature of that was and what the
reasons for that were. But ultimately whether there
should be such a limitation is a matter for Parliament.
Prosecutors would work within that limitation, if that
was put in.

Assistant Commissioner Basu: I would be nervous
about absolute time limits because of our close subjects
of interest. Khalid Masood and Salman Abedi are two
very good examples from last year. Khalid Masood
would have been engaging in looking at some of this
material many, many years ago. So where would you
put the line?

Gavin Newlands: I have one more question, Chair, but
I will pass to my colleague, who wants to ask a follow-up.

The Chair: As we are in an oral evidence session, I am
taking people in the order in which they indicate, which
I think is fair. Mr Chapman will have to wait.

Q12 Mr Wallace: Assistant Commissioner, can I
bring you back to clause 1—expressions of support?
How dangerous was Anjem Choudary over the years?
Obviously he is convicted at the moment, but how
dangerous is an individual of such inspiration to
radicalisation and to people around the country?

Assistant Commissioner Basu: It is the comment I
made earlier: it is the greatest threat to this country that
people such as Anjem Choudary have been able to
speak very persuasively and charismatically for long
periods of time. The difficulty in prosecuting him, as
Mr McGill will know, was immense over many, many
years. If my MI5 colleagues were sitting here today,
they would be able to give exact numbers on how many
terrorist atrocities al-Muhajiroun—he is a leader of
ALM—have a footprint in, not just here in the UK but
abroad, and on the number of disruptions we have had
where people have been influenced by ALM rhetoric or
material.

Q13 Mr Wallace: The number of those cases is in the
hundreds—is that not correct?

Assistant Commissioner Basu: Yes.

Q14 Mr Wallace: How long did it take us effectively
to get a conviction against him? For how many years
was he on our radar, and we were worried about him?

Assistant Commissioner Basu: Many years.

Mr Wallace: Dozens? I think it was 20 years.

Assistant Commissioner Basu: I would not be able to
give you the exact number.

Gregor McGill: It was certainly a significant number
of years, and I think it was into double figures. I think it
was somewhere around 10 years, at least.

Q15 Mr Wallace: We knew he was dangerous, so why
did it take us so long to achieve a conviction? Was one
of the factors the gaps in that legislation—the difference
between inviting support and inspiration for support?
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Gregor McGill: Precisely so. He was a very charismatic
and intelligent man who was very able to stay just the
right side of the legislation as it was at the time. That
provided a real difficulty for investigative colleagues to
gather evidence and for prosecutors to bring a case.

Q16 Mr Wallace: Would it be right for me to say that
you see this clause as trying to deal with the significance
of inspirers, people who use their profile and presence
to inspire people recklessly into joining a proscribed
organisation or following those beliefs?

Assistant Commissioner Basu: Exactly.

Q17 Mr Wallace: One of the criticisms will be: “But
what if four blokes are down the pub and they say, ‘You
know that bloke Tommy Robinson, I think he’s a good
geezer’.”Those blokes, as they would have been described
to me, would not necessarily be prosecuted because the
discretion of the prosecutor would say: “Well that is just
freedom of thought, that’s people chatting around a
bar, versus someone addressing loads of people at Speakers’
Corner”. Is that where you see the prosecutor’s discretion
being able to stop that happening?

Gregor McGill: It is not the job of a prosecutor to
stop people having odious thoughts and opinions. In a
democracy, people are entitled to hold whatever opinions
they want to. When the expressions of those opinions
become criminal and go into what has been called “the
radicalisation agenda”, that is where we think there is a
lacuna in the law and where we think it needs addressing.

Q18 Mr Wallace: If I were to take the Hitler test, the
inspiration test—Adolf Hitler stood up at a Nuremberg
rally and did not say to his followers, “Join the fascists
in Britain”, but said, “I think they’re fantastic”—at the
moment, he probably could not be prosecuted for that
offence, unless he said, “Go out and join them”. Would
that be right?

Assistant Commissioner Basu: Yes

Gregor McGill: Yes.

Q19 Mr Wallace: So the power of inspiration is our
biggest danger to radicalisation and this clause seeks to
deal with that, would that be fair?

Assistant Commissioner Basu: Yes

Gregor McGill: Yes.

Q20 Mr Wallace: The last Labour Government rightly
brought in the Racial and Religious Hatred Act 2006,
which effectively deals with incitement both in public
and private places. It was not called thought police at
the time. It dealt with people using hate against religions
as a cause, as opposed to proscribed terrorist groups. Is
that why we cannot use that Act to prosecute? If people
stand up and say: “I hate the Jews”, you could prosecute
them now for inspiring or inciting hatred, but you could
not prosecute them if they stood up and said: “I think
ISIL”—or National Action—“is fantastic”?

Assistant Commissioner Basu: Yes.

Mr Wallace: So the principle is already embedded in
law around inspiration when it comes to racial hatred,
but not when it comes to terrorism?

Assistant Commissioner Basu: Yes, precisely so.

Q21 Mr Wallace: Have we had any problems with the
use of the Religious Hatred Act over the last 12 years?

Gregor McGill: Prosecution is fraught with problems,
but none have come out. It is a perfectly workable piece
of legislation and another tool in the prosecutor’s armour
to be able to deal with this type of behaviour.

Q22 Mr Wallace: Could I move on to the publication
of images, the clause 2 issue? Assistant commissioner,
do we see quite a few cases where people use their
Facebook page or upload images of themselves standing
behind flags or speaking to a group of people, for
example, in the back of a house, with a black flag or a
Hezbollah flag or a National Action flag or whatever
else behind them. The image is up there, but because it
is in a photograph, it is difficult to prosecute. Is that a
challenge?

Assistant Commissioner Basu: Yes, it is a challenge
and it is quite common.

Q23 Mr Wallace: Is it common for some of the
foreign fighters in Syria beaming themselves backwards,
effectively, saying to people, “Look at me, aren’t I
great?”

Assistant Commissioner Basu: Yes.

Q24 Mr Wallace: Would you say this clause is more
of a modernisation reflecting how the internet is used,
rather than anything new or magical? Is it just that
people are using the internet differently and we need to
adapt to that?

Assistant Commissioner Basu: That is exactly what it
is. If you marched down the street with that flag, you
would be in a different place.

Q25 Mr Wallace: Yes, and if you dressed up in some
of the bizarre uniforms.

On clause 3, I am keen to be open to solutions on the
three clicks issue. Would you both agree that streaming,
again reflecting modernisation, is a major problem and
that the law as it sits is not capable of defining the
difference between streaming and downloading?

Assistant Commissioner Basu: Yes.

Q26 Mr Wallace: Maybe, for those who are worried
about three clicks, a definition of streaming that does
not use clicks but a more technical term might be a
solution, as long as we deal with streaming as a problem;
that is the main challenge.

Assistant Commissioner Basu: Yes.

Q27 Mr Wallace: May I fast forward and ask a
question about the hostile state powers on the border?
How important is “no suspicion” in the use of these
powers? Why would we need to maintain it?

Gregor McGill: From a prosecutor’s point of view,
although these probably would not be exercised, they
would be more investigative powers, if you are using an
evidence base or intelligence base, you would have to
make that intelligence or evidence available.

There are some complications and difficulties with
that. There are some legal difficulties with making some
intelligence available. There are some operational difficulties
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in making such material available, which may impact
investigative colleagues’ ability to run some of their
operations. On that basis, if we had to disclose that, it
may limit the powers significantly.

Q28 Mr Wallace: If I had intelligence, let’s say, that a
hostile agent—maybe an assassination team or people
using non-official cover—were going to come to the
UK and take the nine o’clock flight from Amsterdam,
but we did not know who they were, only that they were
taking a flight. If we had to have suspicion, would that
prevent us being able effectively just to target the flight,
because we would have to have suspicion about an
individual? Or is just suspicion that they might be on a
particular flight enough to be grounds for suspicion? Or
is it too general?

Assistant Commissioner Basu: Yes, I think it would be
too general; that is the problem. It would need to be a
reasonable suspicion test. If you look at section 1
stop-and-search powers, it would have to be much more
directive than that. Certainly, in counter-terrorism and
the example you have given, that would not be uncommon.
Intelligence is very fragmented; it is very incomplete.
We might have very limited material, possibly just on
the travel method or a particular flight, and nothing
more than that.

To echo Mr McGill’s point about having a suspicion
threshold undermining the utility of this particular
investigative power, certainly very sensitive sources and
methodology could be disclosed. Certainly, the people
who were targeted could quickly work out how to
bypass our methods. Certainly, it would be open to
those people to displace their travel by passing on
evidence to a travel companion, who would not be
under suspicion. The lack of suspicion in terms of the
power is critical to the utility of actually using it.

Q29 Mr Wallace: Would that breadth of suspicion
being challenged as not narrow enough, also apply to a
method? Let’s say that we had intelligence that a hostile
state agent was moving a radioactive substance in a
flask but we did not know which flight, so we decided to
target all people carrying flasks. That would be too
broad because that would potentially cover every flight
coming into the country. So, we would not be able to do
that if we had a suspicion test.

Assistant Commissioner Basu: Yes.

Q30 Matt Warman (Boston and Skegness) (Con):
Earlier you mentioned the prospect of extraterritorial
powers and that Australia has them and we do not. As
you know, a lot of MPs brought that up on Second
Reading. Could you say a little more about how helpful
they would be and how they might be used in practice?
Would you just like to cut and paste the rules that
Australia has or would you like to do something slightly
different, if you could start with a blank piece of paper?

Assistant Commissioner Basu: Do you mean the
designated area offence that we discussed earlier?

Matt Warman: Yes.

Assistant Commissioner Basu: I think the Australian
approach is the more sensible one from our point of
view. If you start introducing any kind of rules and
notification procedure, there is bureaucracy and difficulty

that would go with that. We know how people react. If
you put in any kind of way of stopping somebody
travelling, if they succeed and travel that would be a
huge propaganda coup. That is not something that we
would like to see. There is obviously a huge reputational
risk in that happening and then them going on to
commit atrocities, because somehow they had passed a
notification requirement and travelled under the guise
of something else, which has happened in the past.
They have arrived and then fought and committed an
atrocity. It would look like we had effectively licensed
them to do that. We would rather have very clear
legislation in the first place that prohibits the travel, and
that people were then responsible for doing whatever it
is they do and they took that risk, and we were able to
prosecute in the future.

Q31 Matt Warman: Do you have a sense of how
many people have been inspired to travel and how many
people, if you were implementing an Australian-type
system, you might have had the opportunity to prosecute
already?

Assistant Commissioner Basu: I do not have those
figures off the top of my head, but I could get those for
you and it is substantial. One figure I do have is that we
prevented 100 minors from travelling to a theatre of
war. The other fact I have is that despite the collapse of
the caliphate, we still see people inspired to travel.

Q32 Matt Warman: Is there anything you would add,
Mr McGill?

Gregor McGill: I adopt everything my colleague has
said. I would say, in respect of the Australian experience,
is that although it is on the statute book, it is not often
used. It is something that, like most offences, has to
be—in accordance with the law—it has to be necessary
in democratic society but it also has to be proportionate.
It is an offence that would be a useful addition to a
prosecutor’s armoury, but we would have to be careful
how we exercised it because there are ECHR implications,
and prosecutors would be alert to that. The Australians
are looking at their first case at the moment for dealing
with such an individual.

Q33 Afzal Khan (Manchester, Gorton) (Lab): This
question is to Mr McGill. We have heard a number of
questions on the three viewings. With the viewing itself,
does that mean whole or part? What proportion would
have been viewed to be counted as one, two, three?

Gregor McGill: That would depend on the particular
circumstances of the case and the particular evidence
put before the prosecutor. If you went straight to a very
criminal—if I can use that word—part of the streaming,
that could constitute one. Just a very brief look could
constitute one click.

Q34 Dr Rupa Huq (Ealing Central and Acton) (Lab):
I just wanted to ask about support for proscribed
organisations versus the lone wolf situation. To what
extent do you think the Bill defines the expression of an
opinion or belief in terms of a terrorist offence, without
the actual action that goes with it to prepare for an act
of terror? I am thinking of a case that was quite
celebrated about a decade ago: the lyrical terrorist. Do
you remember this? It was a 24-year-old shop worker
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from the Heathrow Airport branch of WHSmith, who
was writing dodgy things on the back of till receipts
about beheading people. She initially was sentenced,
but it was quashed afterwards. Would that case be
different under all this? It is just the risk that, potentially,
satirical activity could be criminalised. She claimed she
was writing poetry. I think she also had some dodgy
stuff in the house that could have aided terrorists. In the
end, it was seen as too weak and was all overturned.
Would that be different under this legislation?

Gregor McGill: That is a very difficult question to
answer without seeing the precise evidence. The section
12 support offence is there to deal—sorry to come back
to it—with the threat of radicalisation, and the charismatic
speakers who stop just short of inviting people to
become involved in terrorism but make it clear that they
support that activity. That is what this clause is there to
deal with.

Q35 Dr Huq: Anything different, assistant commissioner?
Do you remember that case? It was on telly a lot, and I
think it was partly out of public outcry that it was
overturned.

Assistant Commissioner Basu: I do not remember
that case, but in the circumstances as you describe them,
it would be easy to see why that was a weak case.
Mr McGill has said it already, but prosecutors look in
the round at whether it passes an evidential threshold
and whether it passes a public interest test, long before
we get to the point where they advise us that we can
charge somebody. So there is a significant period of
time in which we would look at the full circumstances of
the case. Just on what you have said there, I am not sure
that is one that we would have been putting forward
under today’s—

Q36 Dr Huq: Some CPS prosecutor did.

Assistant Commissioner Basu: Yes, a decade ago. I
just echo what Mr McGill said. There is a difference
between a shop worker who clearly has some issues,
doing what they were doing, and what we are talking
about Anjem Choudary doing.

Q37 Douglas Chapman (Dunfermline and West Fife)
(SNP): This is perhaps a follow-up to Mr Newlands’s
earlier question about viewing material over the internet.
There is no doubt that a lot of people out there wish to
do us harm, but can you foresee any situations in which
people who may be fairly innocent—with mental health
problems, for example—could be caught up in the Bill
inadvertently? We have, for example, seen some cases
involving people with autism who have been pulled into
the counter-terrorism area—probably through their mental
health issues—almost by error. Can you see any safeguards
in the Bill, or in the justice system, that would protect
people in those circumstances, so that they would not
be unnecessarily criminalised, with all the anguish that
goes with that?

Gregor McGill: There is a statutory defence, so that
would give some safeguards. As I suggested earlier,
prosecutors have to apply the code for Crown prosecutors,
which means that they have to ask themselves whether
there is sufficient evidence to provide a realistic prospect
of a conviction and, if they are satisfied that that test
is met, whether it would be in the public interest to prosecute.

In certain circumstances, if a person was suffering
from a mental health issue, that could be a reason for
not prosecuting. In certain circumstances it could be a
reason for prosecuting. A prosecutor has to look at the
particular aspects of each case and make a decision
based on what the evidence shows, but I think that there
are sufficient safeguards in the legislation and the core
process.

Of course, all court proceedings are overseen by
independent judges. They are very independent and
have an overriding duty to ensure that any court proceedings
are fair. That is their overriding duty, and they are very
active in ensuring, through the management of criminal
cases, that criminal proceedings are fair at all stages. I
would say that there are sufficient safeguards within the
legislation, and in the wider way in which cases are
investigated, prosecuted and tried, to ensure that the
rights of everyone in the proceedings are protected.

Assistant Commissioner Basu: The spectrum for mental
illness is huge. If people do not have the mens rea, they
would not be charged. There would be alternative ways
of dealing with that individual. If they do have the
mens rea, it depends where they are; we have charged
people who have got mental illness issues. Having low
levels of mental illness does not mean that someone
cannot consciously commit an atrocious act. The
investigative process as it stands today, and always has,
is that you have to be fit to be detained, fit to be
interviewed, and fit to be charged. There is a lot of
medical advice before it gets to a charging decision and
a prosecutorial process in front of an independent
judge. Again, there would be court measures around
someone’s fitness to plead or stand trial. I think that
there are sufficient safeguards.

Just to be clear about who is drawing vulnerable
people in, it is not legislation or the investigative process
or the Crown Prosecution Service; it is radicalisers, who
rely on the fact that some people are vulnerable and
need safeguarding. We have measures within the police
to try to prevent those radicalisers getting to those
people. That is called Prevent, and we do not talk about
that great work enough. It is about trying to stop
someone being criminalised in the first place. I and my
statutory partners have a lot of people working on
doing precisely that—stopping people getting drawn
into this and becoming subject to any of the legislation
in the first place.

Q38 Andrew Bowie (West Aberdeenshire and Kincardine)
(Con): A very quick question: in clause 3(2), on obtaining
or viewing over the internet, it is clear that,

“on three or more different occasions the person views by means
of the internet a document or record containing information of
that kind.”

That is quite clear—three clicks and you’re out—but
how do you define views? What is the definition of
views? Is it a five-second YouTube advert or the like? Is
it 10 minutes? Is it an hour? What is the definition of
views when it comes to that?

Gregor McGill: I do not think it is defined in the
legislation, is it?

Q39 Andrew Bowie: What if somebody clicks on it by
accident, views it for three seconds, says, “Oh,” and then
moves away from it?
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Gregor McGill: That is the point I would make. The
analogy I always draw is with things such as indecent
images of children. When we are prosecuting cases like
that, if someone clicks on a website with indecent
images of children once, they might think, “I didn’t
want that. I’ll click off.” I would say that no prosecutor
would say that the code for Crown prosecutors was met
in those circumstances. If you had one click and you
were on there for a considerable period of time, that
might be different. If you had one very short click, but
then you went back and looked again, and then you
went back and looked again, that is beginning to show a
pattern of behaviour.

Q40 Andrew Bowie: It goes back to Mr Newlands’s
question about the period of time. Is it over a 25-year
period? Is it a 10-year, five-year or one-year period? If it
is a matter of seconds over a 25-year period, that is not
really a pattern of behaviour.

Gregor McGill: No, and those are the factors that a
prosecutor would take into consideration in asking
themselves whether the evidential test was met and,
even if it was in those circumstances, whether it would
be in the public interest to prosecute.

Q41 Julia Lopez (Hornchurch and Upminster) (Con):
I would like to move us on to corporations and local
authorities. I was a councillor in Tower Hamlets at the
time when we had three of our schoolgirls go to Syria,
and it became clear that it was not just a counter-terrorism
issue but a safeguarding, welfare and child-grooming
issue. I wonder in what ways this legislation proves that
you are working with local authorities. Do you think
there are still any gaps in that working? I would also be
interested if you could talk a little about how the
Prevent agenda tries to build children’s and other people’s
resilience against radicalisation, as one of the best ways
of trying to stem the whole phenomenon of Islamic and
far-right radicalisation.

Assistant Commissioner Basu: I am on public record
as saying that I think Prevent is the most important
pillar in the Government’s strategy. What we are facing
is a generational challenge. If I think about minors who
are being influenced in all the kinds of ways that we
have discussed here today, I talk about returning families,
mothers and children who have been exposed to atrocities
in war zones, who I have to treat as a potential threat as
well as a potential safeguarding issue. I have talked
about the fact that we see people still actively inspired
and encouraged to travel to a war zone where the
caliphate does not exist. There are still people being
influenced by that.

I think of a case that I investigated less than 18
months ago, which has come to trial, of four young
people who were trying to travel to Syria to fight. That
links to the section 58 offence, because two of them
downloaded material and therefore were chargeable
with a section 58 offence. For two of them, there was no
evidence under the current legislation to be allowed to
interdict them at that time. They were not susceptible to
Prevent, which is a voluntary scheme to help people
who want to help themselves. That is the difficulty.

Where the Government have brought in desist and
deradicalisation programmes that are mandatory for
convicted offenders, at least that gives us a further
opportunity to try to safeguard. That is another important
aspect or evolution of where Prevent has been. But as I

have just said, the number of people in policing and in
our statutory partners, post the 2015 legislation, that
made statutory partners aware of their responsibilities
and gave them a legal duty to effectively deal with
anyone they suspected was being drawn into terrorism,
has made a significant difference. That is not least
because the education sector, where you will be well
aware that we had huge problems convincing people
that safeguarding and not prosecution was our aim, is
now the biggest referrer into Prevent—very recently, I
think, it was 1% more than policing itself.

There has been a sea change. What we tried to talk to
people about is that you do not need to teach teachers
about safeguarding. It is absolutely engrained in their
character as something that needs to happen. This was
no different from a child being abused or neglected; it
was exactly the same principle. We believe that is working
effectively and will continue to work in the future.
Probably the most important thing is that people are
resourced and equipped to handle what is going to be
an increasing case load, particularly if we see more
people returning from theatres of war.

What we described here is a radicalisation process
that is still ongoing. My colleagues in the Home Office
will see social media and sentiment showing that there
is still a growth of extremism in this country. You made
the point about making people resilient and able to
counter that narrative or to combat an ideology—a
good academic we use talks about it being like fast-food
ideology. Kids are being exposed to one or two lines of
rhetoric from the Koran that mean nothing in isolation.
The issue is in trying to teach people what that actually
means, or trying to teach a young white lad in north-east
England who has been told that white supremacy is the
way and who understands nothing about the history of
what that actually means. It is important to try to
increase their resilience, and we do a lot of that type of
work as well.

I do not think we talk enough about that kind of
work. We do not hear from enough people doing that
kind of work and some of the dramatic effects that they
have had in changing people’s ideology, which has meant
that those people do not become criminals—they become
useful members of society, and are advocates for a
better way of life.

I go back to the Peel principles: my job is to prevent
crime, not just to detect it. Save life and prevent crime—
those are my two primary duties, and the Prevent strategy
is precisely about that. Stop criminalising people and be
effective, but I cannot do that myself. Those with the
skills to do that are in education, health and social
services. One of our greatest challenges is probably to
properly equip them to do the work that we signpost to
them.

Q42 Julia Lopez: Do you think this legislation goes
some way towards dealing with that issue, or do you
think that local authorities are neither financially equipped
nor have the expertise to be able to do what you need
them to do?

Assistant Commissioner Basu: I do not think the
legislation is the issue. I think the equipping, expertise
and resourcing are different problems, probably for the
next spending review. Unless you can point to a place in
the legislation where you think that more law is required,
I am not sure that it is about more laws. It is about
dealing with the issue; it is more about capacity.
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Q43 Julia Lopez: Do you have anything to add,
Mr McGill?

Gregor McGill: As a prosecutor, I would say we are
involved in Prevent but not to the same degree. We sit
firmly within the pursuit base, if I can put it that way.
The aim of any prosecutor is to keep people out of the
criminal justice system as much as possible; if people
enter the criminal justice system, we have all failed to a
certain extent. Going back to what was said at the
beginning, the threat is from radicalisation. Anything
we can do to prevent that radicalisation is to be supported.
I think this legislation will give us the tools to help us do
that. Is there more we can do? Yes. But I agree with
Mr Basu: is it this legislation? No, it is much wider than
that but this legislation will help, in my view.

Q44 Neil Coyle (Bermondsey and Old Southwark)
(Lab): I want to go back to clause 2, which deals with
the personal publication of images. Is this Bill not a
potential vehicle for a wider power, which might be
welcomed by police authorities, to compel any individual
or media platform to remove images that incite or
glorify any form of violence?

Assistant Commissioner Basu: It has the potential to
do that, yes. I think most social media providers have
stepped up to their corporate social responsibility,
particularly post-2017. They get it—they get that there
is a serious issue with social media. I have described it
publicly as the internet probably being humankind’s
most important invention but also a great scourge of
our time. It is not policeable as it currently exists; I
certainly could not do it. The only way it can be done is
if these companies take responsibility for what they are
hosting on their platforms. We are seeing a real movement
towards that, and the Government have helped dramatically
in terms of being a convening power: getting the big
chiefs round the table.

It has taken eight years for my counter-terrorism and
internet referral unit to encourage social media providers
to take down 300,000 pieces of extreme terrorist material:
stuff that we think hits the threshold. During the first
quarter of 2018, two of the major CSPs managed to
take down just short of 4 million. When the impetus,
drive and understanding are there and they know what
they are looking for and what crosses the criminal
threshold and undermines all their own policies, they
can do this. That is incredibly important. That is over
and above anything in this legislation.

Q45 Neil Coyle: Most of us are grateful to have seen
the new Government focus on this and, in particular,
the social media companies finally coming to the table.
But that has been under threat of regulation—so, again,
is there not the space within the Bill to take that
forward? I think you are suggesting both that it is
beginning to happen but that the Bill offers the opportunity
to go a bit further and give the power that could be used
if media companies do not continue to work closely
with Government. Is that fair?

Gregor McGill: In legal terms, freedom of expression
is not an absolute right, but a qualified one. It is
important to remember that. It can be interfered with, if
I can put it that way, if that is in accordance with the
law—and this legislation would provide that; if that is
necessary in a democratic society; and if it is proportionate.

Like so much in the criminal justice system, we try to
strike that right balance, between the rights of individuals
to have that freedom of expression and the rights of
other citizens to live in peace, security and safety.

Q46 Neil Coyle: In clause 3, what does this Bill do
that the French legislators failed to do? Linked to that is
the point made by the hon. Members for West
Aberdeenshire and Kincardine and for Dunfermline
and West Fife—namely, that we know vulnerable people
are being deliberately targeted, or groomed, by those
who want to incite them to undertake violent acts. You
seem to be suggesting that a click of a fraction of a
second would count towards a realistic prospect of
conviction, but then seem to draw back and suggest, for
example, that for someone with a learning disability, the
public interest clauses would prevent a prosecution.
Bearing in mind what the other witnesses would like to
see and the case they might be making, are you suggesting
that that is where the reasonable application would land
and that that would be the trigger for a Prevent-type
intervention, rather than a prosecution?

Gregor McGill: On the three clicks, how a prosecutor
would have to approach it is to look at the case in the
round and see what the nature of the clicks was—look
at the issue in totality. How long someone looked and
how close together—you have to build up an evidential
picture and ask yourself, as a prosecutor, whether that
provides you with a realistic prospect of a conviction.

In some cases, it may start off with a very short click,
but the next click may be longer and the click after that
may be longer. That enables a prosecutor to build up a
story and a narrative and ask those questions. A prosecutor
has to look at that and ask whether that evidence
provides them with a realistic prospect of conviction.
But they have to ask themselves a wider question:
would the public interest require a prosecution in this
case? That would depend very much on the circumstances
of the case.

In respect of the French legislation, I am afraid I do
not know much about that; I struggle enough with
English law without trying to understand French law.
However, I could find out about that and write to the
Committee, if that would help.

Assistant Commissioner Basu: Every senior investigating
officer has a responsibility to consider a Prevent line of
inquiry while they are looking at the investigative lines
of inquiry for their case. There are two very good
examples of that. I mentioned the one about the four
youngsters who wanted to travel. In that case, Prevent
initiatives were put around certain of those vulnerable
youngsters, because we did not want to criminalise
them.

A very famous case that has just been convicted is
that of Safaa Boular. Safaa Boular was a 16 year-old
girl when she was groomed online by a 33 year-old from
Syria. She was considered to be a very vulnerable youngster
in need of some kind of Prevent intervention. That
Prevent intervention failed: bear in mind that it is a
voluntary programme; if you do not want to engage
with it, that is a significant issue. We have people who
go on to plan or even commit terrorist atrocities who
have been subject to Prevent intervention. In terms of
the efficacy, it is a very difficult thing to do, but we aim
towards it.
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I was taken by what Mr McGill said; it is a failure
when we criminalise people and have to prosecute them.
As I said, the primary duty of my job is to save lives and
prevent crime—not detect it. I am a very experienced
murder investigator, but I never wanted to be a murder
investigator as a counter-terrorism officer.

Q47 Neil Coyle: To follow up on the point about the
quick click, if you want to call it that, you are suggesting
that because there is no time limit in the Bill, it could
count towards a prosecution. We have to be mindful of
that, and it might be worth considering some kind of
time limit.

If someone is grooming, for want of a better word,
someone vulnerable, and they send them an email link
without any explanation, would the person being targeted
be able to prove—as the onus is on them to do—that
their excuse was reasonable, that the link was sent by
someone they trusted and that it was a case of misplaced
trust? How would that pan out in practice?

Gregor McGill: It is quite difficult, and it requires
close liaison between prosecutors and investigators to
work out exactly what the evidence is in the case. It is
true that if someone is groomed and specifically targeted,
that can be a powerful reason for not prosecuting,
because we have to understand that people are targeted
because they are vulnerable.

There comes a stage sometimes, however, when we
have to focus on what people have done, rather than
why they have done it—if I can put it that way. It is that
balance, which goes back to what I said before and what
Mr Basu just said. Wherever we can, we try to keep
people out of the criminal justice system. Investigators
and prosecutors will do everything they can, but in
certain circumstances the code means that if the evidence
is there, and it is a serious matter, the public expect a
prosecution.

Q48 Neil Coyle: On clause 19 and terrorism insurance,
despite the Prime Minister talking about the attack on
London bridge and Borough market as a terror attack
on the night it occurred, it took a considerable amount
of time for it to be formally classified as a terror attack.
The Ministers have suggested that one of the reasons
for that was that three police authorities were involved—City
of London, the Met and the British Transport Police. Is
the Bill also a vehicle for trying to speed up the process
by which acts of terror can be classified, so that those
affected, particularly businesses and employers, have
better protection when claiming from their insurers?

Assistant Commissioner Basu: That is a matter for the
Government and the way the Bill is drafted, but it
would be a laudable aim.

Neil Coyle: I will take that as a yes.

Q49 Simon Hoare: You may have a different view of
this question, depending on which end of the telescope
you are looking through. Is there anything that you
would have liked to have seen in the Bill to help you
with your respective jobs and tasks that is not there?

Gregor McGill: From a Crown Prosecution Service
perspective, the Bill is a proportionate response to the
threat we face.

Assistant Commissioner Basu: We have discussed the
designated area offence and, briefly, the Protect duty. I
caveat that by saying I understand how difficult a
Protect duty would be. Some 80% of British businesses
are small and medium-sized enterprises and I know it
would be difficult. I do not want to impose a financial
cost on people; I just want them to understand the
seriousness with which we need their help. I am not sure
that legislation is the right vehicle for that, but it is
something we have debated.

The last point I have not mentioned is that we have a
continual issue with people marching and waving flags—the
whole display issue—and we do not have a power of
seizure of flags, which is part of the evidential chain for
a successful prosecution. That is a minor point. Otherwise,
it is a well-balanced set of proposals.

Q50 Gavin Newlands: If I can draw attention to
schedule 2, the retention of biometric data. Mr McGill,
we—or certainly I—have heard that removing the oversight
accorded by the Biometrics Commissioner could be
seen as a retrograde step. Any data vulnerability is an
issue, but it is particularly important when it comes to
biometrics. In America there was a hack of 5.5 million
unencrypted fingerprints, which would obviously be an
issue if it were to happen over here. With all that in
mind, could you provide any examples that would support
the notion that the detection of crime is improved by
retaining the biometric data of people who are not
charged, whose charges are dropped or who are, indeed,
found innocent?

Gregor McGill: That is quite a wide question. I do
not have specific examples of that, although we could
look for them. What we do know is that successful
investigations and prosecutions use a number of investigative
tools and evidence from different places. The more
powers that investigators and prosecutors have to exercise
those safeguards, the stronger the prosecutions and
better the results. An example of where we have used
biometric data for that? Off the top of my head, I do
not know in these circumstances.

Assistant Commissioner Basu: The most famous example
in recent years was Sardar, a cab driver from Wembley,
in 2014. The US shared his biometrics with us. He had
been overseas and become a terrorist. The reason we
were able to match was that in 2007 he was subject to a
schedule 7 stop and his biometrics were taken. So he
was not convicted of anything. His biometrics were
taken and retained for seven years. He was clearly
suspected of travelling for a purpose, but not enough to
cross the threshold. He travelled and was later convicted
of murder.

Q51 Gavin Newlands: It would be useful if you provided
the Committee with more examples. The Bill is asking
for an extension from two plus one to five years; that
would be more than double in some cases. To justify
that, it would be useful for the Committee to have that
information.

Gregor McGill: We can certainly look for those examples
and write to the Committee.

Q52 Nick Thomas-Symonds: I have a narrow question.
Clause 12 concerns the power to enter and search
houses. I am trying to get a practical sense of that.
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There are, of course, various requirements. On at least
two occasions there has to have been attempts at entry
before. The purpose is this:

“to enter premises specified in the warrant for the purpose of
assessing the risks posed by the person to whom the warrant
relates;”

Could you expand on that? Mr Basu, what exactly do
you think is meant by “assessing the risks”? What
practically would be likely in a situation like that?

Assistant Commissioner Basu: This is based around
lifetime offender management of terrorism. The parallel
is obviously registered sex offenders, where this power
exists. You are looking for anything that looks as though
they have re-engaged or are breaching their notification
requirements, if they are on notification. It is something
that allows us to assess the ongoing risk of their re-engaging
with terrorism. You might find material if you were to
do such a warrant. You might find a flag being displayed.
You might find material that is of use to a terrorist.
That is the purpose of it.

Q53 Mr Wallace: I think we are coming towards the
end. Can I just thank you very much for your evidence?
Could I ask you to set the scene, assistant commissioner,
of where we are with today’s threat and to put in
context why these powers are needed?

Assistant Commissioner Basu: Certainly. You can listen
to me or you can listen to Andrew Parker from MI5,
who has spent 35 years in terrorism and says he has
never seen anything like it. If I wanted to describe the
threat, that is where I would start. It is definitely a shift,
not a spike. We saw the start of problems that were
predictable when the military push went into Mosul
and Raqqa at the beginning of 2017.

Before Khalid Masood hit Westminster Bridge on
22 March, the number of leads from international
partners, covert means and here in the UK were starting
to increase in January. What we reached, post Khalid
Masood’s attack, was probably a lowering of the bar for
terrorism in this country, where people thought that
perhaps we were not as hostile to terrorism as we could
be and, therefore, they were capable of committing
attacks. The attacks that followed were not connected in
any way, shape or form, but they say something about
the inspiration and the radicalisation that we have discussed.

That has left us with a trebling of our leads; on a
monthly basis we deal with three times the number of
investigative leads that might later work themselves
through into a priority investigation against terrorism.
There is more attack planning here in the UK, which is
why section 58 of the Terrorism Act 2000 is so important.
Holding information is often a precursor for people
seeking to do a much more serious offence down the
line. We are seeing something in the region of about a
30% increase in case load.

We talk about somewhere between about 500 and 600
cases. Taking the cases that are not police and MI5-led
and including the ones that are led by police alone, it is
more like 650. We have talked openly about the fact that
3,000 subjects are of acute interest to us, which means
3,000 open cases of individuals who are considered a
national security threat. We talk about the growing pool
of those we have looked at and are no longer considered
a national security threat, but who may re-engage in the
future, as being 20,000.

We also have a number of issues, as we have discussed,
of people who have been exposed to this in countries
overseas. Now that the caliphate has collapsed, what
will happen to those people? Will they return to their
countries of origin? We still have a substantial number
of people who could return against whom we do not
have prosecutable case.

Within our communities, we continue to see a rise in
extremism. Most disturbingly, along with the jihadist
Islamist threat that we see in international counter-terrorism,
we now see the extreme right wing growing as well.
Those probably feed off of each other, which is why this
becomes a whole-society problem, because we are seeing
both sides of the coin. The previous Home Secretary
proscribed National Action. We have done a great deal
of work against National Action.

The most disturbing thing about the extreme right-wing
threat, in terms of how it transfigured as National
Action, is that it shows very similar signs to what was
discussed about al-Muhajiroun—ALM—many years
ago. It probably took years to get on top of ALM, and
we did not want to make that same mistake with the
extreme right-wing threat. Counting that together with
the scale of the pace, our ability to counter that level of
threat will be severely challenged over the next couple of
years. This legislation provides me with some help on
that.

The Chair: If there are no further questions from
Members, I thank the assistant commissioner and
Mr McGill for giving evidence this morning and for
their time. It has been most helpful to the Committee.
Thank you very much. We will now move on to our next
panel.

Examination of Witness

Richard Atkinson gave evidence.

10.53 am

Q54 The Chair: We will now hear oral evidence from
Richard Atkinson, chair of the criminal law committee
of the Law Society. We have until 11.25 am. I welcome
you, Mr Atkinson. Thank you for being with us this
morning. Will you please introduce yourself for the
record?

Richard Atkinson: Good morning. I am Richard
Atkinson and I am co-chair of the Law Society’s criminal
law committee. I am a defence practitioner specialising
in criminal law.

Q55 Nick Thomas-Symonds: Thank you for coming
to give evidence to us, Mr Atkinson. I want to turn to
the border security part of the Bill and issues of detention
and access to a lawyer. There is no right to consult a
solicitor in private in the Bill. The way the Bill works is
that there is a one-hour period without the right to
consult. Beyond that, there is a further six-hour period.
The Bill is pretty clear about the power attached to it:
“a detainee who wishes to exercise the right”

may in some circumstances do so
“only in the sight and hearing of a qualified officer.”

Is it a concern that there is no right under the Bill to
consult a lawyer in private?

Richard Atkinson: Yes, a very great concern. It
fundamentally undermines what I would consider to be
a cornerstone of our justice system—legal professional
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privilege. As you may know, legal professional privilege
is a right that belongs to the client, not to the lawyer,
and it is a right to consult with their lawyer and have the
contents of those discussions, where they are a matter
of advice, privileged and not to be disclosed to anyone.
Clearly, if someone is listening to that conversation who
is not advising them, that conversation is no longer
privileged. Therefore, that risks undermining the whole
concept we have of privilege.

I understand that the motivation for this is the concern
that there may be advisers—lawyers—who may be
susceptible to being used, if I can put it that way, by
manipulative suspects to achieve the goals being sought
to be prohibited—communication with remaining suspects,
interfering with evidence or furthering criminal activity.
However, that is not unknown to our current justice
provisions. Powers are already in place to deal with such
situations that do not require the breach of legal professional
privilege.

For example, in the Police and Criminal Evidence
Act 1984 code H, which deals with counterterrorism
cases, where there is concern about an individual lawyer
there is provision for the suspect to have the consultation
with that lawyer delayed but to be offered the services of
another lawyer in the meantime. The suspect is therefore
not devoid of legal advice. That advice is in private and
maintains privilege but meets the concerns, if there are
specific concerns, in relation to that particular legal
adviser. So we have in place a situation where we can
address the concern but maintain the fundamental principle
of legal professional privilege. The Bill goes much further
than that and is a step that I feel is very detrimental to
our system, and of course to our reputation.

Q56 Nick Thomas-Symonds: From what you are saying,
there is a practical solution for any legitimate concerns
there may be. There is also a situation—in a police
station, for example—where you can have a duty solicitor
or lawyer made available. That person could be someone
of particular standing and reputation in whom we
could all have faith and whom we would not have those
concerns about.

Richard Atkinson: Absolutely. Again, code H allows
exactly for that. If there are specific concerns about a
lawyer, the duty lawyer or solicitor can be called to
come and advise. That maintains privilege and maintains
the defendant’s access to advice at that point.

Q57 Mr Wallace: In your earlier replies, you talked
about how an individual who was detained could have a
conversation without legal advice or compromising
themselves. It is right, is it not, that in this environment
such a conversation would not be admissible in court,
under the grounds of the stop?

Richard Atkinson: Not necessarily, because although
there is a provision to limit its use, it is not absolute, is
it? There are three exceptions where it can be used.

Q58 Mr Wallace: What are those exceptions?

Richard Atkinson: If I am right, the three are proceedings
for an offence under schedule 7(18) of the Terrorism
Act 2000; on a prosecution for perjury; and on a prosecution
for another offence where, in giving evidence, the defendant
makes a statement inconsistent with the answer or
information provided by him or her in response to the
schedule 7 examination.

Q59 Mr Wallace: Let us take perjury. Whenever any
of us goes to the airport, a passport control person will
ask us, potentially, where we are going or where we have
been. They will question us, won’t they? They have the
power to do that.

Richard Atkinson: They will.

Q60 Mr Wallace: Do we have a right at that stage—
because this is all about being at the border—to ask for
a lawyer then?

Richard Atkinson: No. I think, though, there are
three almost categories of questioning recognised in the
legislation. You have screening, examination and detention.
What you are talking about is much more akin to
screening, and no one is suggesting that those sorts of
questions require someone to be offered legal advice.
Having gone past the screening exercise and moving
into the position of examination, where someone can
be held for up to an hour, they are now someone of
interest. Their status has moved on from simply that
person who walks through passport control.

Q61 Mr Wallace: What about customs, because we
are really talking about a customs screening in the
example of a passport? If I am coming in from a
country with my baggage, a customs officer stops me
and asks me where I have come from—there is the
screening—and they wish to search my bag or my
person, they will take me away. They can take me to a
side room. They can hold me while they examine my
bag, screen it, and take it through an X-ray machine.
Do you have a right to a lawyer in that environment at
the border?

Richard Atkinson: No.

Q62 Mr Wallace: But that is a detention. You can be
held, I think, for quite some time. We have all seen the
television programmes; it happens all the time. How
long has that power been held at the border by customs
officers?

Richard Atkinson: I am afraid I do not know the
answer to that.

Q63 Mr Wallace: Because you started your critique
of this part of the law by referring to the long established
view, the cornerstone of British advice. If I may give
you a clue, it has been centuries that customs has had
that power at our border in order to protect our border.

Richard Atkinson: Sorry, I think you are conflating
things that I have said. The cornerstone is legal professional
privilege. That is not access to a lawyer; it is the confidential
nature of discussions between a lawyer and their client.
That is the cornerstone that has been in existence for
hundreds of years and that is held out internationally as
a gold standard that we have in this country. That is
what is being undermined by this Bill saying that a
police officer can stand and listen to the consultation
that is going on between the client and the lawyer. That
is not the same as access to a lawyer, which is none the
less important but is not of the same nature as I was
describing in relation to legal professional privilege.

Q64 Mr Wallace: That is the particular bit that you
would have the most beef with—the discussion between,
effectively, a client and a lawyer when they are allowed
access to a lawyer at that stage.
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Richard Atkinson: That is the most alarming part,
yes. Access to a lawyer is important, but you were
seeking to conflate the two. I am happy to discuss
either, but not the two together.

Q65 Mr Wallace: Let us go to the access to a lawyer
point, because I think there is an amendment down
about that. On access to a lawyer, would you venture,
therefore, it should happen from the first—not from the
screening? Not from the initial detention, in the way
customs is done? Or would you say that they should
really have access as soon as they have gone beyond the
screening?

Richard Atkinson: Yes, I think they should, and under
the code of practice that currently applies to schedule 7
to the 2000 Act, if a suspect requests legal advice, that is
entitled to be considered and they may be given it, so
this is not something new to terrorism legislation. It is
already there in the code of practice that suspects are
entitled to ask for legal advice at that point.

Q66 Mr Wallace: I am just trying to get consistency.
Does that mean you think that when a Border Force
person, a customs person, seeks to detain you for an
hour or however long to examine and question you
further, they, too, should have access to a lawyer?

Richard Atkinson: If they are questioning you, yes.

Q67 Mr Wallace: But they do that every day in their
thousands across the country, because that is how we
control our borders.

Richard Atkinson: If it has gone beyond screening,
then yes.

Q68 Mr Wallace: That is a significant shift in what
you would desire on the borders of our country. There
would be thousands of lawyers. Let’s say someone goes
beyond “Are you Ben Wallace? Did you come from
Jamaica on this aeroplane? What’s in your bag?” They
start taking my bag away, screening it, X-raying it, and
asking me questions about what hotel I stayed in. Are
you saying they should have a lawyer there?

Richard Atkinson: I would separate out some of
those actions. If they are X-raying your bag, if they are
looking for physical evidence to support a suspicion,
then no, you do not have a lawyer at that point. If they
have formed a suspicion and are now looking to ask you
questions, then yes. However, more particularly under
this legislation, the concern is that you have no right to
remain silent, you have to answer these questions. So,
devoid of legal advice and required to answer the questions
is a significant act on the part of the state.

Q69 Mr Wallace: I think it is right to say that access
to a lawyer on the border has been qualified quite
considerably over many years. Would you not say that?
Whether it is a customs stop or not conducive to the
public good or a whole load of establishing, it often
goes beyond screening.

Richard Atkinson: That is not something I can comment
on. It may be correct. I do not know.

Q70 Mr Wallace: As the Minister, I definitely take
your point about access to legal advice and that privileged
space. Do you understand why we are trying to use
schedule 7 and schedule 3 on the hostile state? Do you

understand why there is a need to try to establish people
coming into our country? What alternatives would you
proffer as a way to deal with people who sometimes do
not want to answer the screening questions, obviously,
but may have a lot of evidence on their telephones?

Richard Atkinson: I do understand what is being
sought. What I am saying is that there is a need for legal
safeguards for those individuals. I do not see how those
prevent evidence of the type you are talking about from
being obtained. With a telephone, you are talking about
the material being taken away and examined. It is not a
matter of questioning at that point, and I have not
sought to say that that should not be the case.

If you want to move on to the wider issue around
seizure of legally privileged material, that is a different
issue and I would have comments on that.

Q71 Mr Wallace: So the Law Society does not oppose
the concept of the schedule 7 or 3 type stop; it just
wishes better access to legal advice.

Richard Atkinson: That is correct.

Q72 Mr Wallace: Does it oppose the lack of reasonable
grounds, the no suspicion?

Richard Atkinson: No.

Q73 Afzal Khan: I would like to ask about the
confidentiality between the solicitor and the client. It
has been long-established that that is a privileged sort of
advice. You also said you understand where the legislation
is trying to go and why the Government are trying to
pass it. Is an alternative available where both could be
achieved without compromising and losing one?

Richard Atkinson: I do not think the two prevent one
another. Obtaining legal advice, bearing in mind that
the individual has to answer questions, is not going to
stop the objectives of the legislation or investigation. As
I have already indicated, if there are specific concerns
about the individual adviser, they can be met in the way
that the codes of practice attached to the Police and
Criminal Evidence Act currently address the matter. So,
no, I do not think there is any problem in maintaining
legal professional privilege and achieving the objectives
that are sought.

Q74 Gavin Newlands: In addition to access to justice
and legal professional privilege, or lack of provisions in
the Bill, are there any other aspects of the Bill that
concern you? Do you think any of the provisions, such
as three clicks, could result in aspects of the Bill being
successfully challenged in court under human rights
laws?

Richard Atkinson: I will take a moment to gather my
thoughts around that. As far as other matters go, specifically
going back to—although we did not quite touch on
it—legal professional privilege, there is the issue of
seizure of material and its examination. Again, it concerns
me that, where legally privileged material is seized, it
can be both examined and seized, even though it is
legally professionally privileged material. I understand
that the concern is that there will be those who falsely
make the claim that the material is privileged—either
that they themselves are lawyers and are privileged, or
that the documentation and material they are carrying
is in some form privileged and therefore should not be
viewed by investigators.
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In order to maintain privilege, which I think is so
important, there are safeguards that can be imposed,
which would mean that privilege is maintained but that
the objectives are met. It has to be borne in mind that
legal professional privilege does not extend to agreements
to carry out illegal acts. If someone comes to me and
wants to plan some illegal activity, it is not a privileged
conversation and material. If there is material that is
claimed to be privileged at the time of the seizure—bearing
in mind that when he gave evidence to the Joint Human
Rights Committee, Max Hill said that he saw this being
a handful of cases, so we are not talking of hundreds of
cases here—it would be perfectly legitimate to seize that
material, bag it immediately and then put it in front of
an independent counsel—lawyer—who would then be
able to assess whether or not that material is privileged.
If it is privileged that is the end. If it is not privileged,
that material goes to investigators to be dealt with. It
can be dealt with in a very short time, because lawyers
are very adept at making themselves available to deal
with urgent situations. When we are talking about a
small number of cases to protect the fundamental right
of legal privilege, that would be, in my view, an adequate
and proportionate safeguard for dealing with that situation.

To your wider question—whether there were any
other concerns—I suppose I could say three clicks et al.
We have some concerns that the three clicks provision
could potentially be restrictive or undermining of those
with legitimate cause, such as journalists or academics
making research into areas where they may find themselves
falling foul of the legislation. I understand the statutory
defence of reasonable excuse, but that is none the less
relatively vague. The timings—you spoke about this in
the earlier session and about having no time limit on
this—are also vague.

To leave the law in the hands of prosecutorial decision
as to whether or not it meets the public interest is a step
too far. I think there is a need for greater definition
around what is being sought to be prohibited. I understand
the rationale for it and the need to prevent radicalisation,
but we also need to ensure that we do not inadvertently
criminalise those who are undertaking legitimate tasks.
Although I was unaware of the specific example that
one of your colleagues raised, of the worker in WHSmith,
that shows the risk of simply relying on prosecutorial
discretion as to whether matters should be prosecuted.
In that case, clearly, a discretion was exercised to prosecute,
and from what you have said—I do not know the case,
so I am relying on the information given here—that was
later found to be wrong.

Dr Huq: It was at the Old Bailey, and it was overturned
by the Court of Appeal—

The Chair: Order. You need to speak through the
Chair.

Richard Atkinson: That was an example where
prosecutorial discretion was not aptly relied upon. When
drafting legislation, where there are obvious potential
concerns, it would be beneficial if that was better spelled
out.

Q75 Dr Huq: I am surprised nobody in this room has
heard of that case, because it was on the TV news at the
time. It was at the Old Bailey and was overturned by the
Court of Appeal.

My question is about to what extent you think that
clause 3 could risk criminalising thought without action—
people may not have to do anything. That is what that
case hinged on.

Richard Atkinson: If I am honest, I am not sure I
have a view on that at the moment. I think that is the
most honest answer I can give.

Q76 Nic Dakin: The provisions under clause 17 and
schedule 2 will bring terrorism offences under the Police
and Criminal Evidence Act 1984 in line with those
under the Terrorism Act 2000, in relation to biometric
data. To what extent do you think it is necessary and
proportionate to retain biometric data for individuals
who are arrested for terrorist offences but not charged?

Richard Atkinson: It is an area of concern for us
because, clearly, it is right that individuals’ data is not
routinely withheld, and we have looked at that in the
past. I do not think I am qualified to answer on the need
to extend the period, but your question very much
enunciates our position, which is that any extension of
time periods needs to be justified by objective evidence.
I know the Committee were asking for examples of that
from the two earlier witnesses. Before one could be
satisfied of the need to extend periods of retention of
biometric data, there would need to be a case made out.
I certainly have not seen it. It was not something that
could readily be articulated this morning, and great
caution needs to be expressed before extending the
periods of the retention of that data without an evidential
base.

Q77 Mr Wallace: Can I just come back on the
oversight of retained material? That is mainly paragraph 11
of schedule 3, on page 40 of the Bill. You have talked
about an independent barrister or legal view about
legally protected privilege. The Bill says that when a
number of things are seized, including legally protected
privileged material, but also broader material such as
journalistic material and even health material, it has to
go before the Investigatory Powers Commissioner. The
Investigatory Powers Commissioner’s Office is an
independent body, headed by Lord Justice Fulford.
That body will then have to make the decision on
whether that material could be examined or destroyed
and so on. They are all judges. The Investigatory Powers
Commissioner is Lord Justice Fulford, and his judicial
commissioners are obviously former judges. What is the
gap—what is missing—therefore between that oversight
and the oversight that you think needs to be improved?

Richard Atkinson: First, the conflation of journalistic
material and legally privileged material is unfortunate. I
understand the importance of journalistic material, but
I would respectfully submit that it is not in the same
category as legally privileged material. It is a different
category of material and should be treated differently. I
may have misunderstood the process, but as I understand
it, the investigator views the material, seizes it and then
seeks power to retain it, which means that the privileged
material has already been viewed and the privilege
breached.

Q78 Mr Wallace: I am not entirely sure that that is
correct. I think he will initially seize it. I think he needs
permission. He must be informed of the retention. The
Bill talks about the retention by the commissioner where
“there are reasonable grounds to believe”.
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Richard Atkinson: So you have seized it, viewed it and
seek permission to retain it.

Q79 Mr Wallace: The Bill states in schedule 3 that

“an examining officer may retain the article…for the purpose…while
the officer believes”.

Paragraph 12 states:

“This paragraph applies in relation to an article retained by
virtue of paragraph 11(2)(d) or (e)…The Investigatory Powers
Commissioner…must be informed of the article’s retention”.

Paragraph 12(4) states:

“The Commissioner may…direct that the article is destroyed,
or…authorise the retention and use of the article”

subject to whatever.

Richard Atkinson: My understanding—I could be
wrong—is that that material will have been viewed prior
to the application to retain it, which is a breach of legal
professional privilege. The breach occurs, and then in
order to perpetuate the breach, if I may put it that way,
an application is made. That is too late, so far as legal
professional privilege is concerned. Whether that is the
case with journalistic material, I leave for others to
argue. For legal professional privilege, to breach it and
then seek permission to retain it is too late. It should be
that as soon as privilege is claimed, that material is then
examined. Ordinarily, you cannot go behind privilege,
and that is it, but I understand that, in the particular
circumstances being addressed here, it is important that
the veracity of the claim is properly checked. That is
what I am saying the first stage is. It is someone saying,
“I am taking your briefcase.” The person says, “Don’t
look at that file. That is a privileged file.” The other
person responds, “Right. I will put it in a bag, and we
will see whether it is.”

Q80 Mr Wallace: We should get some clarity on this.
The legislation talks about seizing, rather than viewing.
That may be enough to trigger it. If I claim something
has legal privilege, that may be enough to trigger that a

judicial commissioner looks at it—it is then referred to
the commissioner, as opposed to your assumption that
it will have to have been viewed before the request for
judicial oversight.

Richard Atkinson: If your proposition is correct and
there is therefore judicial oversight of that material, I
would not have concerns, but that is not how I read it
operating. We differ on that.

Q81 Mr Wallace: Are you happy with the Bill’s
oversight of that process, with the judicial commissioners
and the independent commissioners being the ones who
give the authorisation to retain or destroy material?

Richard Atkinson: Yes, but the issue is whether privilege
is breached prior to that.

Q82 Nick Thomas-Symonds: Staying on this point,
but moving away from the distinction about whether a
document is privileged, do you think it would help if
the Bill said, “Every single time this power is used, the
commissioner will be informed about it”?

Richard Atkinson: Yes, I do.

Mr Wallace: The judicial commissioners will be the
oversight for the use of the hostile port stops overall—the
annual report or whatever it is.

The Chair: As there are no further questions from
Members, I thank you, Mr Atkinson, for your time and
evidence this morning. As the Committee is not due to
meet again until 2 pm, I invite the Government Whip to
move the adjournment.

Ordered, That further consideration be now adjourned.
—(Paul Maynard.)

11.23 am

Adjourned till this day at Two o’clock.
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Examination of Witness

Max Hill gave evidence.

2 pm

Q83 The Chair: While we are waiting for Max Hill QC,
let me say that we are expecting a vote, for which we
normally allow 15 minutes. There is no injury time and
Mr Hill must leave by quarter to 3, so after the Division,
as soon as we are quorate—which is seven Members,
including myself—we will resume questions, even if
some people are not back. [Interruption.] Ah, here he
is. Good afternoon, Mr Hill.

The Committee will now hear oral evidence from
Max Hill QC, the independent reviewer of terrorism
legislation. For this session, we have until 2.45 pm.
Mr Hill is aware that we might well have an interruption
due to a vote. Mr Hill, would you please introduce
yourself for the record?

Max Hill: Thank you very much for inviting me. I am
the independent reviewer of terrorism legislation—as
some people sometimes put it, I am the new David
Anderson. I review four statutes, namely the Terrorism
Acts 2000 and 2006, the Terrorism Prevention and
Investigation Measures Act 2011 and the Terrorist Asset-
Freezing (Temporary Provisions) Act 2010, part 1 of
which is shortly to be repealed in favour of the Sanctions
and Anti-Money Laundering Bill when that has statutory
force.

The Chair: Thank you.

Q84 Nick Thomas-Symonds (Torfaen) (Lab): Thank
you, for coming along to assist today, Mr Hill. I have
read some of your writings about the Bill and watched
your evidence to the Joint Committee on Human Rights,
so I am aware of your views. Could I ask first, just in
broad terms, about clause 3, which updates the streaming
offence from the downloading offence? Do you think
the clause is satisfactory as it is, and, if not, what changes
would you suggest?

Max Hill: By way of introduction, I have sought to
look with care at the clauses alongside my senior special
adviser, Professor Clive Walker, and he and I would
agree in answering that question. The amendment—perhaps
it is better to say the new variant of the section 58
offence—is likely to be difficult in practice. It is my duty
to warn the Committee that it is very likely to attract
arguments of principle based on a rights analysis, principally
article 10 on the freedom of expression.

I commend the Government, who have scrutinised
counter-terrorism strategy ever since the Prime Minister
announced on 4 June 2017 that it would be done. My
commendation is on the basis that we do not see brand

new precursor offences appearing in the draft legislation.
As an independent reviewer, I was worried that we
might come across new offences of aspiration for
terrorism—for want of a better expression—but I am
pleased to see that we do not have them. The question
that you pose on clause 3 is, first, whether this is a new
offence. That is debatable, but it certainly is a new way
of committing the existing offence under section 58.

I am concerned about the very low threshold that has
been set, and about the lack of precision in some respects
that at the moment is written into clause 3. Trying to
move, though, from a position of giving credit to the
Government, who have looked at it very carefully, what
I believe they are attempting—the explanatory notes
give force to this—is to identify a “pattern of behaviour”.
That is a phrase from the explanatory notes for clause 3.
If the clause as drafted is capable of identifying a
pattern of behaviour, then although article 10 arguments
do not go away, one can understand the logic behind the
new variant of a section 58 offence, but I am concerned
that it might not go that far—in other words, it is
incapable of establishing a pattern. Why? Because the
three clicks offence—forgive me for using the shorthand—
may relate to different material rather than to repeated
viewing of the same material, and there is no indication
of the period of time over which an internet user may
log on for different sessions. It is certainly no longer
necessary for there to be any download or offline footprint
of the material, whereas section 58 currently pretty much
requires that, and of course the more general arguments
are that there is no requirement that the individual
either go on to prepare, or still less commit, an act of
terrorism. That is a very low threshold.

The last part of my answer—forgive me for going on
at a little length, but this is a headline example of the
new variant offences—is that the French Parliament
has attempted to legislate into exactly this space. On
two occasions, the Cour de Cassation—the constitutional
court in France—has struck down the French equivalent,
yet the French equivalent attempts to define “reasonable
excuse.” To put that another way, it exempts from
prosecution—I am paraphrasing here—professional
research, which may be journalistic or academic. This
clause does not do that.

I have no doubt at all that the general reasonable
excuse defence under section 58(3) remains, but—forgive
me for repeating a phrase that I have used elsewhere—the
mesh of the net that the proposed new clause would
create is likely to be so fine that, although it would
perhaps capture some who represent a pattern of behaviour,
it would also capture others who probably do not. I
hope that answers your question as to the concerns
I have.

Q85 Nick Thomas-Symonds: I will combine two questions
about how to improve the clause. First, would it help to
be more specific on the face of the Bill about the
reasonable excuse defence and what that might include?
Secondly, should we have a time limit—12 months, to
pick a time limit out of the air, or perhaps another
period—for the streaming offence in clause 3? Would
those two changes assist?

Max Hill: The short answers are yes and yes. All I
would add as a criminal lawyer is that, as many members
of the Committee will know, the appellate courts have
been asked to consider reasonable excuse on at least
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two occasions—the cases of G and J in the House of
Lords in 2010, and the case of AY in the Court of
Appeal in 2011-12. At a judicial level, the courts have
said that reasonable excuse means anything that is
capable of being regarded by a jury as reasonable. That
is perfectly understandable, because judges like me do
not make law; it is Members of the Houses of Parliament
who make law.

Perhaps one way of putting it is that if we are going
to have a new offence, there is an imperative to define
with greater precision the ways in which somebody is
not guilty of that offence. That is just as important as
defining and placing in statutory form the ways in which
someone is, or may be, guilty.

The Chair: Thank you. I am conscious that quite a
few people want to ask questions.

Q86 Simon Hoare (North Dorset) (Con): Following
on from Mr Thomas-Symonds’s question, can I probe
slightly? Given the pressures of time, I hope that it will
just be a slight probe.

I listened with great attention to what you said,
Mr Hill. As a matter of principle, do you think that a
clause that aims to track, monitor and quantify streaming,
its effects on behaviours and so on, perhaps amended to
reflect some of the issues that you have set out, merits
inclusion in an Act of Parliament? You have suggested
some improvements or embellishments to the clause,
but if you were given a free hand, would you say, “If
you are going to have it, you need to embellish it,” or,
“Actually, it would be better not to have it at all”? Does
that make sense? I am not a lawyer, so I am not very
good at asking these lawyerly questions.

Max Hill: That does make sense. Given a choice—given
a free hand—I would be more likely to argue that it is
not necessary to legislate in this way at all. Let me
explain that in two very short ways. First, I do not seek
to undermine the existing section 58 offence of collecting
information. It has its place on current indictments,
many of which I have prosecuted over the years. I do
not seek to undermine that, but this new variant sets a
lower threshold than we have at the moment.

The second point is that there is at least an argument,
or perhaps a discussion, which no doubt time forbids
today, that there is a very considerable overlap between
what one has in mind by clause 3 and the existing
offence of encouragement of terrorism, which is separately
enshrined in section 1 of the Terrorism Act 2006. If that
argument has force, that is the second way in which I
would say we do not need to replicate where we already
have a precursor offence—one that has withstood scrutiny
for more than a decade and that actually goes into
considerable detail in its sub-clauses as to the definition
of recklessness, for example. Where section 1 of the
2006 Act already covers territory, I would be tempted to
argue that this is unnecessary.

Q87 Simon Hoare: Mr Hill, you talk about lowering
the threshold. Obviously, that is a subjective assessment.
Perhaps the threshold set in part of the 2000 Act was
about right given the circumstances at the time, the
challenges the country faced, the nature of terrorism as
it presented itself, and indeed the scope and reach of the
internet. Are we now, 18 years subsequent to that, right
to review and potentially to lower the threshold because

the opportunity to engage, search and disseminate
information is such that it is now much easier and
available to affect a larger number of people than was
the case even 18 years ago? I know it does not seem that
long ago, but in technological and internet terms, it is a
millennium ago.

Max Hill: Yes. I agree, if I may put it this way, with
the Home Secretary on relaunching Contest on 4 June,
when he said in answer to questions that this Bill
introduces a number of “digital fixes”—the Home
Secretary’s words—to existing legislation. It is of course
right that, even after one decade—sometimes even less,
because of the way that communication technology
moves on—Parliament is perfectly entitled to revisit
existing offences. What that means is that a redefinition
to include online activity within section 58 does not
strike me as controversial.

What does strike me as difficult, though, is the suggestion
that somebody who is thinking in a particular way
without more—let us define that as a predisposition to
extreme thinking—has crossed the line into terrorist
offending, which is violent extremism. I am concerned
that setting a lower threshold, which is a matter for
Parliament, actually takes one across that line and
ultimately we are doing nothing more by clause 3 than
identifying people who may express an interest in certain
types of material, but who up until now have not been
at risk of prosecution for terrorist activity. They may be
of interest to counter-terrorism policing and to the
security and intelligence services—it is their function to
take a very keen interest in even this sort of activity—but
I am concerned about saying that that has crossed the
threshold into criminality.

The Chair: Thank you. I am conscious that we could
have a Division very soon and I am conscious that the
Minister and the shadow Minister also wish to ask
questions. I hope Mr Doughty is happy that we swap
places and put Mr Dakin next, and afterwards I will call
the Minister?

Q88 Nic Dakin (Scunthorpe) (Lab): Thank you,
Mrs Main. Given your experience, Mr Hill, do you have
any other misgivings about the Bill as drafted that you
have not already raised?

Max Hill: I hope I have given appropriate credit for
other matters that might have been brought forward in
this Bill but have not been. What I would say, looking at
the five offence-creating clauses in general, is that clause 4
is something against which there is no pushback—no
adverse reaction from me. In other words, amending
sections 1 and 2 of the 2006 Act to place the jury’s view
at the heart of offence creation—the view of a reasonable
person as to whether encouragement is actually what
the defendant is about—strikes me as eminently sensible,
so I agree with clause 4.

I agree with clause 5 as to the principle of extraterritorial
jurisdiction and the extension of the remit of the Explosive
Substances Act 1883 and sections 1 and 2 of the Terrorism
Act 2006. There is no comment from me—I agree.
However, I am worried about the extension of section 13
of the 2000 Act—the proscription offence—and affording
extraterritorial jurisdiction to that, because of the dual
criminality issue; forgive me for using lawyer’s shorthand.
This country takes a robust and appropriate approach
to proscription, which may be different from that taken
by other countries. I suggest that clause 5, at the very least,
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needs reconsideration as to whether extraterritorial
jurisdiction concerning section 13 should be limited to
UK citizens, who are deemed to know how we deal with
proscription here, as opposed to foreign nationals.

On clause 3, I have answered as far as can. Regarding
clauses 1 and 2, recklessness as used in clause 1 is a
term of art that I know caused discussion on Second
Reading and may do so again. From a simple lawyer’s
perspective, however, this is nothing new: subjective
recklessness is a feature of the criminal law away from
counter-terrorism legislation. It is defined with some
precision in section 1(2)(b)(ii) of the 2006 Act, which
defines recklessness for the purpose of encouragement
of terrorism. Provided that the Government intend the
same definition when they refer to recklessness under
clause 1 of this Bill, I have nothing to add. My assumption
is that that is the intention.

That only leaves clause 2, which amends section 13 of
the 2006 Act—the flags and paraphernalia offence. As a
legal historian, it is interesting to note that we are
moving away from the public order origin of legislating
in this space. The public order Acts of the 1930s were
intended to deal with demonstrations on the streets;
clause 2 now takes this out of a public space and into a
private space, and, as the explanatory notes make clear,
a particular flag on a bedroom wall is sufficient for the
commission of the offence. I would suggest that evidence
of what is on the bedroom wall of a perpetrator is
already admissible and routinely referred to by prosecutors
as supporting material for indictments for other offences;
the only debate is whether it is the commission of an
offence on its own.

Whatever the answer on that initial concern, the extra
concern that I have about clause 2 is that, without more,
it begs some serious questions about the display of
historical images. There is no statute of limitations on
clause 2. I wonder whether one is intended, whether
there should be one, or what clause 2 unamended says
about those who seek to display in private historical
images of individuals working for organisations that
were proscribed decades ago where it is a matter of
historical interest and nothing more. It seems to me
there is a vulnerability in clause 2. I understand where
the Government are trying to get to, but some tighter
definition might be of use.

Q89 The Minister for Security and Economic Crime
(Mr Ben Wallace): Can I go back to the clause pertaining
to section 58 of the Terrorism Act 2000—the streaming
clause or the three clicks provision? The original section
of the Terrorism Act 2000 is very clear: it is about
collecting material, which can include a record which is
electronic. Back in 2000, broadband was pretty slow, if
it worked at all, so most people watched things by down-
loading; nowadays it is streamed, because, first, you do
not want to use up your own data and secondly, that is
how most of us live our lives. If you are going to watch
iPlayer, you do not download each programme before
you watch it. Streaming is a reality that is not reflected
in the 2000 Act; that simply refers to the way that people
look at records. In your experience of doing the job so
far, is streaming now used quite broadly by terrorist
suspects in learningthings, spreadingbelief orradicalisation,
or indeed training? Do you see a lot of that?

Max Hill: Let me answer you this way. I am with you
on the digital fix, because I think that is what you are
referring to. It is undoubtedly a new variant that, instead

of downloading, there are some circumstances—although
technically they are quite few—in which one goes no
further than streaming and there is no download imprint
that has been caused. I add that prosecutors are already
alive to the risk of using as prosecution evidence cached
material, within an internet cache, from which it does
not follow that the perpetrator has ever actually read
that which appears in the cache. I know that the clause
is not designed to capture information of that sort, but
we need to be very clear that a cache on a laptop or
phone is not evidence of personal interest by the owner
of the device in the material in question.

Streaming is a modern phenomenon and to that
extent I am with you, but section 58 in its origin might
be looked at as an “anti-proliferation offence”—my
phrase and nobody else’s. I would suggest that one of
the reasons Parliament originally looked to section 58 is
to stop the proliferation and perpetuation of material
that we deem to be extreme terrorist propaganda, which
should not go to other places. This does not deal in the
same way with that. This is not anti-proliferation, because,
by definition, somebody who streams and does not go
any further is not bringing to the attention of third
parties—still less is he or she storing for dissemination
later on—material that is already online.

So there are some very strict limitations to what
somebody is actually doing by streaming without more.
They are not straying into the section 2 of the 2006 Act
dissemination territory, which they might with section 58
in its current form. Download might be issue number
one, and then issue number 2 might be later proliferation,
perhaps with additions or amendments to whatever was
originally downloaded. That is not what we are talking
about here. We are talking about merely online streaming
in—as I am afraid I have described it—rather imprecise
circumstances as to time and circumstance, and that is
why I am concerned.

Q90 Mr Wallace: If we all agree that streaming is a
problem and is a modern reflection of how people are
viewing things, would another solution to your worries
be simply to amend section 58? The first line of section 58
says:

“A person commits an offence if (a) he collects or makes a
record of information of a kind—”

so that in and of itself is an offence with a reasonable
excuse defence in it.

Max Hill: Yes.

Mr Wallace: Are you happy with section 58 of the
2000 Act as it stands?

Max Hill: Yes. I hope I have made clear that I do not
seek to undermine that. I have a practical question—it
is nothing more than that—as to whether it forms an
indictment pure and simple. I am very familiar with it
and have prosecuted indictments myself where section 58
offences on their own, or in multiples, are used as
supporting evidence for more serious preparatory or
terrorist plotting activities, but it is very rarely used on
its own.

Q91 Mr Wallace: But as it stands at the moment, it
can be an offence on its own?

Max Hill: It can be, technically, yes.

Q92 Mr Wallace: If you were to just amend
subsection (a)—

“A person commits an offence if…he collects or makes”—
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and added “, or streams”, would you be satisfied with that?
Would that address the issue we are getting at?

Max Hill: In one sense it would, but I am afraid it
still begs the questions as to how much you are streaming,
on how many occasions, and how much interest you are
actually showing in material that you do not go on to
download or store. Reasonable excuse, as you say, remains.
The concern I have is that, whether the French example
is a good one or a bad one, the legislators there have
sought to provide exemptions and licences for obvious
categories—professionals, academics, journalists—which
we do not have in this draft clause. There must be a
danger that individuals will be put to the trouble, and
often considerable expense, of facing an indictment,
raising reasonable excuse at trial, and it then being
incumbent on the prosecution to disprove it where they
should not have stood trial at all.

Q93 Mr Wallace: Could that already be the case for
academics downloading, recording or collection information
under the existing section 58?

Max Hill: It could.

Q94 Mr Wallace: And it has not been struck down by
any of our courts?

Max Hill: No, it has not been struck down. There is
appellate judicial guidance on what reasonable excuse
means. I suppose that my point is that if we are extending
the ambit of activity that is likely to require that reasonable
excuse defence, it becomes more important that we do
more to define circumstances in which the offence is not
committed, rather than leave a generic reasonable excuse
defence currently undefined.

Q95 Mr Wallace: The Government are always being
probed for judicial discretion. There is the idea that we
have a tendency to be too prescriptive and want to
encourage judicial discretion. Is that not, a bit like the
appellate guidance that you talk about, a place for
judicial discretion?

Max Hill: There is judicial discretion and before that,
of course, there is prosecutorial discretion. The Director
of Public Prosecutions, or her designates, will have a
discretion as to whether to prosecute. But I am afraid,
from my position as an independent reviewer, I am
bound to say that although that is a valuable safeguard,
it would be better, given the opportunity, if we defined
as matter of legislation more closely the circumstances
in which an indictment should follow, rather than left it
to prosecutorial discretion.

2.26 pm

Sitting suspended for a Division in the House.

2.33 pm

On resuming—

The Chair: We are now quorate, so we will resume the
sitting.

Q96 Stephen Doughty (Cardiff South and Penarth)
(Lab/Co-op): I want to ask two questions. The first is
about the detention provisions, the removal of property
and so on. Parts of the Bill mirror the existing schedule 7
powers, and I have encountered concerns about how

those operate. We obviously want these powers to operate
effectively, but we also want to maintain the public’s
confidence around their use. Where do you think the Bill
is on that? Do you think the balance it strikes is right?

Max Hill: You are obviously referring to schedule 3,
which introduces a border security equivalent to schedule 7
to the Terrorism Act 2000. They are separate mechanisms.
The first point is that, although I understand that they
are both to be deployed by counter-terrorism policing—the
same officers at our borders—it is not a pick-and-mix
choice between legal powers. In recent years, there has
been some intense scrutiny of the use of schedule 7
—the best example is the case of the journalist Miranda,
in relation to the Snowden material—so it is all the
more important, if there is to be a new parallel power,
that CT police at our ports are given training, that there
are codes of practice, and that police operate from a
base of certainty and training when they detain a traveller,
whether under the border security provisions or under
the existing schedule 7.

I have a remit to review in relation to schedule 7, but
it is clear from schedule 3 that I do not have a remit in
relation to border security. I would therefore defer to
Sir Adrian Fulford, whose remit covers this area. No
doubt, his views will be far more important than mine.

The comment I would make is that, like schedule 7,
schedule 3 as drafted is absent any independently referable
test for the application of the new powers. I am still
awaiting the Government’s response to my recommendation
in my annual report, published in January this year. I
recommended a test of reasonable grounds to support
the use of schedule 7 in accordance with codes of
practice. I know from subsequent discussions with the
Government and officials that very careful thought is
being given to that, but I await the outcome. It is my
hope that, if we do not have reasonable grounds for
suspicion, which my predecessor recommended, we should
at least have a threshold test.

There may be a clue, in the absence of a threshold test
in the new schedule 3, as to how the Government will
respond to my suggestion of a threshold test under
schedule 7. Because thousands of travellers are being
inconvenienced every year under schedule 7, this is an
important feature. My thinking—although, again, I
would defer to Sir Adrian—is that the border security
power is likely to be exercised in far fewer numbers. We
may be talking about 100 or even the low dozens of
individuals. None the less, looking at it from the perspective
of principle, this needs to be very carefully scrutinised.
That is my reaction to schedule 7.

Q97 Stephen Doughty: That is very helpful. On an
unrelated issue, the Home Affairs Committee, on which
I sit, has been discussing the issue of extremist and
terrorist content online. Obviously, there are provisions
in the Bill relating to those viewing such material. I have
a lot of concern about the failure of technology companies
to remove such content adequately. The voluntary approach
works to an extent, but it has not worked in many areas.
We have identified very serious examples of where
major companies such as YouTube, Twitter and Facebook
have not removed content. Obviously, there is a different
legislative environment in Germany and other countries.
I have tabled a new clause requiring manual and automatic
searching of all proscribed organisations. I accept that
there is a difficulty with the wider boundaries of what is
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[Stephen Doughty]

or not, but given that we do have a legally defined list of
proscribed organisations, what is your view about whether
more needs to be done to regulate such activities—

The Chair: Mr Doughty, that was too long a question.
I am conscious that Mr Hill has got to go at 2.45 pm,
and several of your colleagues wish to get in.

Max Hill: My line on this, which has been constant—
rightly or wrongly—is that we should really hesitate
before legislating against these very large internet companies,
which have the tools at their disposal to look at the
material that their platforms support. It would be a
more desirable outcome to have ever-greater co-operation
and collaboration—obviously, with supervision and access
where possible for counter-terrorism policing. That would
be preferable to legislating in this space.

My observation, for what it is worth, is that if the
large internet companies were not aware of the need to
scrutinise their own online spaces before the atrocities
in this country last year, they are much more keenly
aware of it now and are doing more. Alongside that, we
have the Global Internet Forum to Counter Terrorism,
which was, if I may so, very ably supported and encouraged
by the former Home Secretary. It is doing good work in
data-banking extreme content, providing it can be clearly
identified.

We have to exercise care in this area. To take an
example not relating to terrorism for just a moment,
anybody can identify a pornographic image of a child—that
is not difficult. Identifying terrorist propaganda is more
difficult. That is where the global internet forum comes
into play.

The second point is that, having data banked by the
headline companies under the forum, it is important
that those companies play their part to impress on their
much smaller commercial partners or competitors that
the smaller platforms need to take the same route. My
line has been that that is better through coercion on a
non-statutory footing. Of course, we wait to see how
effective the new power will be in Germany, and I am
aware of other countries that are considering it. So I
suggest you are right to consider it; whether we are at
the point of legislation yet, I beg to differ.

Finally, the Counter Terrorism Internet Referral Unit,
which is a counter-terrorism policing vehicle—I have
sat at the shoulder of dedicated officers who surf the web,
day by day, with a view to issuing section 3 2006 Act
take-down notices—is doing valuable work without the
need for further legislation at this time. I understand
that the report is that once a take-down notice is issued,
that material is taken down in almost every case within
40 minutes of the request. So, if I may say so, we are in a
better place than we were a year ago. I agree with the
thrust of your question—that we must always do more—but
I beg to question whether legislation is needed yet.

The Chair: Mr Khan will ask a quick, succinct question,
and then, Mr Hill, you have three minutes or so to
answer.

Q98 Afzal Khan (Manchester, Gorton) (Lab): You
have talked about lowering the threshold in the Bill and
about no preparation for an act being necessary, yet we
see that sentencing is up to 15 years. How fair and safe
are these changes?

Max Hill: The way I would look at it is there are tiers
of terrorist offending. At the top tier, there is a clear
need, on a discretionary basis, for the imposition of
indeterminate sentences. The life imprisonment provision
is important, and that is why, under section 5 of the
2006 Act—the preparatory offence—individuals can be
sentenced to life imprisonment, and a number of recent
cases have found that necessary.

What the Government are looking at here, it seems to
me, is second tier—we might argue as to whether the
sentencing provisions are second and third tier or just
second tier. There is a legitimate argument that, at the
second tier, the time may have come to increase the
discretionary maximum—I emphasise discretionary only.
I would not have supported mandatory minimum sentences,
which we see in other general crime statutes here and
there. I am glad that we do not see that in this area,
where the most experienced and, frankly, hand-picked
judges try these cases. They are in the best position to
judge the criminality and the balance between offence
and offender. We have the Sentencing Council’s guidelines
for terrorism. There is no evidence of a call for higher
discretionary maximums, so when debating the sentence
provisions, I would encourage some thought as to how
necessary that is.

So I give principled support to some increases for
second-tier offences, but the one area in which I would
definitely have supported an increase in a discretionary
maximum sentence is the one area the Government
have not included: section 38B of the Terrorism Act 2000,
which is the knowledge or belief that an individual—a
principal offender—is about to commit a terrorist offence
or has committed one, in circumstances where there is
no call to the authorities.

The Court of Appeal has looked at that offence—the
case is Girma, some eight or nine years ago now—and
the statutory maximum is five years. I can see an
argument—if I may take an example from last year—where
there was an individual who was aware of the planning
for either the Manchester Arena attack or the London
Bridge attack and did nothing about it, for that individual
perhaps to be at risk of a discretionary sentence of five
years or above. However, that is not a provision that has
been included in the Bill.

It is a delicate area, and it should be evidence-led. I
would say there is some evidence for extending the
discretionary maximum for section 38. I am concerned,
however, about extending the maximum under section 58
—particularly in the new variant, clause 3—as high as
15 years. I beg to ask whether somebody should be at
risk of a sentence of that magnitude if and when
convicted only of the clause 3 offence.

The Chair: I call Dr Rupa Huq, but I think you have
only a second to ask your question.

Q99 Dr Rupa Huq (Ealing Central and Acton) (Lab):
Just a quickie. You mentioned clause 3. I just wonder
what you think—

The Chair: Order. I am afraid that brings us to the
end of the time allotted for the Committee to ask
questions. On behalf of the Committee, I thank Mr Hill
for his evidence. Perhaps you might be my first port of
call in the next session, Dr Huq.
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Examination of Witness

Michael Clancy gave evidence.

2.45 pm

The Chair: Could you please introduce yourself for
the record, Mr Clancy?

Michael Clancy: Good afternoon. My name is Michael
Clancy and I am the director of law reform at the Law
Society of Scotland.

Q100 Gavin Newlands (Paisley and Renfrewshire North)
(SNP): Welcome Mr Clancy. From a Scottish or a
devolved perspective, is there anything in the Bill that
the Committee should take cognisance of?

Michael Clancy: Schedule 5 of the Scotland Act 1998
reserves to the United Kingdom issues of terrorism
legislation. In that sense, terrorism legislation is not
within the competence of the Scottish Parliament or of
Scottish Ministers, so one might say no. But there is a
“but”, which is of course that criminal law and criminal
justice—the courts in Scotland, the police, the prison
services and the legal profession—are all elements of
devolved competence, so therefore there is a point at
which these two tectonic plates meet. Due accord should
be given to the fact that one is dealing with a different
legal system with different traditions and a different
structure.

We have always advocated the idea that the United
Kingdom and Scottish Governments should get along
on issues where these matters concern us all. An example
of that is the memorandum of understanding between
the Attorney General and the Lord Advocate, which
was signed by Attorney General Patricia Scotland and
Lord Advocate Elish Angiolini. I hope to see that sort
of co-operation as we go forward.

Q101 Gavin Newlands: We heard this morning, in
terms of some of the Bill’s provisions, such as the three
clicks and the lack of a time limit on that, that to rely on
prosecutorial discretion, rather than having fixed limits
and so on in the Bill, is a step too far. Do you agree?

Michael Clancy: That is an interesting question, and
it allows me to get out my brief on clause 3. Prosecutorial
discretion is an important issue. The position of the
Lord Advocate in Scotland, as a Scottish Minister, is
separate from his position as head of the prosecution
service. Prosecutorial discretion is therefore key to how
the prosecution service undertakes its work, and it has
to be inherent in any prosecutorial legislation. It is quite
difficult to dictate to the prosecutor what cases should
be prosecuted, so I would prefer to stick with the
arrangements for prosecutorial discretion in Scotland.

Nick Thomas-Symonds: Thank you for coming along,
Mr Clancy. I appreciate your evidence about terrorism
legislation being reserved to the UK and about the
memorandum of understanding between the Attorney
General and the Lord Advocate and so on. However,
moving beyond that, do you have any concerns about
clause 3 of the Bill that you have not already referred
to?

Michael Clancy: I think we were generally in favour
of the idea that this area should be updated to take
account of the digital revolution. The fact that the
review of terrorism legislation that the Government

precipitated last year has resulted in no further offences,
as Max Hill described, is a vindication of the extent to
which the law captures most of the issues. However,
there are always questions that can be asked—some of
which you have already heard about—about the balance
between the right of expression and the requirements
under the Bill.

It is fair to say that the courts have been quite explicit
about where they fall on that balance. The right to
freedom of expression under ECHR article 10 is not an
absolute right; it has to be balanced with the other
rights that the rest of us enjoy, such as the right to life,
and so on. Therefore, although others may not subscribe
to this view, the case has to be made that the provisions
in the Bill will upset those rights to the extent that we
would be considerably concerned about them, given
that they build on existing provisions that have already
been tested in the courts.

In that context, we have to look at all the legislation
we have got—several Acts relate to counter-terrorism—and
construct some sort of codification or consolidation of
it. I do not know about you, ladies and gentlemen, but
flitting between three or four Acts of Parliament within
the compass of one Bill is difficult enough. It is difficult
to imagine that those who will be subject to the legislation
will do that kind of thing. We should make the law as
simple and easily understood as we can.

Q102 Mr Wallace: Thank you very much for coming
today. May I ask your view of clause 1, which is
obviously the part of the Bill that talks about expressions
of support, and the challenge around that? Critics have
used the phrase “thought police”. Obviously, we are
trying to grapple with the threat from inspiring—people
who do not specifically stand up and say, “Join ISIS”,
but use their position recklessly to promote such
organisations by saying, “I think they are great,” and so
on. Correct me, because I may not know this. Is the
previous legislation that deals with the area of incitement
and religious hatred devolved or reserved?

Section 18 of the Public Order Act 1986 and the
Racial and Religious Hatred Act 2006 effectively do the
same thing: they set out that, for an offence to have
been committed, you do not have to tell people to hate,
or say, “You must attack Muslim people,” or, “You
must attack Jewish people”. You can express in a private
or public place sentiments or views that could have the
consequence of inciting racial or religious hatred. Do you
see a read-across from that position, which is accepted
in established law, to clause 1, so it relates to encouragement
towards a proscribed organisation?

Michael Clancy: I have not, I confess, made that
read-across myself, Mr Wallace, but I will go back to
Edinburgh and do so later on today. The general proposition
about someone making a reckless statement and about
whether the person to whom the expression is directed
will be encouraged to support a proscribed organisation
raises a couple of issues. What is reckless? It is taking a
risk, in terms of the information you convey about the
outcome of what you say. What is a proscribed organisation
might, too, be a difficulty, because if I were to ask
members of the Committee to list all the proscribed
organisations they might not be able to do that. It might
also pose a difficulty regarding whether some people
making statements are supporting a proscribed organisation
as we understand that to be the case.
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There are some issues. There is a read-across to the
analogous provisions in race and religion. Of course, if
we have those models to follow, and those have been
followed without any difficulty since they were enacted,
the Government are probably on safe ground in extending
the provisions to the kind of incitement envisaged in
clause 1.

The Chair: Does anybody else have more questions
for Mr Clancy? Yes, Mr—

Gavin Newlands: It is okay, Chair, I forget my name
quite often as well, and my Mum certainly does.

The Chair: It is the glasses dilemma. Sorry, Mr Newlands.

Q103 Gavin Newlands: It is fine. I have two questions
if we have time. We heard this morning from your
colleague of the Law Society of England and Wales
that there is great concern that schedule 3 has both
access to justice issues and issues pertaining to legal
professional privilege—that is, the inability to consult a
lawyer in private. Do you share those concerns, or do
you have a different view?

Michael Clancy: They can certainly be stated to be
real concerns. The concept of legal professional privilege
and the concept of confidentiality in Scotland are similar
but not exactly the same. If we want people to be in a
position where they can freely discuss matters with their
legal representatives, we have to preserve this value. It is
key to the rule of law that people can discuss matters
openly with their legal representatives so that the solicitor,
advocate or barrister is in a position to advise properly
on what avenues are open to the person. Clearly one
would want to ensure that that was adequately protected.

Q104 Gavin Newlands: Back to your earlier point
about prosecutorial discretion, do you think there is a
danger that elements of clause 3 risk criminalising
thought without action?

Michael Clancy: Well, there is an action: clicking
three times is the action. It depends on what is clicked
on and how that works in practice. It says in the existing
provision for the collection of information in section 58
of the Terrorism Act 2000:

“A person commits an offence if…he collects or makes a
record of information of a kind likely to be useful to a person
committing or preparing an act of terrorism…he possesses a
document or record containing information of that kind”

or—this is the addition made by clause 3 of the Bill—

“on three or more different occasions the person views by means
of the internet a document or record containing information of
that kind.”

That fits in the analogous provision in the 2000 Act of
possessing

“a document or record containing information of that kind.”

The fact that it is on the internet is simply an update.

I am not convinced that three strokes is the problem.
We heard from Max Hill about the French cases. We
have to be cautious about drawing analogies with another
legal system—certainly one that has a written constitution
and a codified arrangement for its law. Those are two
significant differences from the system here, where
something that contravenes article 10 or some other
article of the European convention on human rights is
subject simply—simply—to a declaration of incompatibility.

That would require Mr Wallace to come to a decision
about whether he would amend the legislation, were the
courts to make such a declaration of incompatibility.

We must be careful about demonising this issue in
that way, in so far as there has not already been trespass
on the idea of freedom of expression and freedom of
thought. That is that balance that has to be struck
between making the counter-terrorism law work and at
the same time preserving our rights. The courts have to
be asked to make that balance day in, day out.

I wonder just how one would work around this
provision. If I were so minded, would I, for example,
click once and then take out my phone and take a film
of what I was watching on the internet? Is that a
reasonable proposition? Is that captured in this Bill? I
do not think so. Those are the kinds of questions that
one might return to later on in your deliberations.

Q105 Nick Thomas-Symonds: Just one question,
Mr Clancy, arising out of the Minister’s question about
section 18 of the Public Order Act 1986 and the Racial
and Religious Hatred Act 2006. Both Acts are about the
use of abusive, threatening or insulting behaviour to stir
up hatred, but do you agree that there is a distinction
between that and actual recruitment to the cause, which
is what the clause in this Bill is talking about? Are they
different things?

Michael Clancy: Clearly, there is a legislative distinction
between the two. It depends on what the abuse in terms
of race or religion is intended to do. Is it simply to make
someone feel uncomfortable, aggrieved or violated, because
of their religion or race? Or is it in some kind of a way
to encourage others to take up that same kind of
attitude toward people based on their religion or race?

Legislation in this area, countering discrimination on
the basis of religion or race, is something that we have
had in this country since the 1960s. Therefore, the fact
that we are continually having to look at this again
means that the educative value of that legislation has
not yet reached its optimum. We have to be aware of
pushing that further, to make sure that those who would
fall into that pattern of behaviour know that it is wrong,
illegal and that they must desist from doing it.

Q106 Mr Wallace: I want to follow on from the
previous issue of the person collecting the materials and
the three clicks. I do not know if you heard my question
to Max Hill, which was that given that section 58 of the
2000 Act is well established, has been used and has not
been struck down by challenge in a European court
setting, if instead of defining by three clicks it was to
explore simply adding in streaming, with the reasonable
excuse defence, do you think that would solve the problem
of streaming as opposed to holding or downloading
information?

Michael Clancy: If you have an adequate definition
of streaming, that might work, but for me it is just a
word that people use when they are accessing information
and videos on the internet. I suspect that the kinds of
videos that are covered by this legislation will not have a
pop-up window that says, “Do you want to play from
the start or resume from where you left off ?” The idea
that these might be formal productions is not the case.

If we can do something that makes the legislation
tighter and more usable, of course. But we may get into
those difficulties about what is meant by streaming,
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how long does the stream have to be and what kind of
document or record is being streamed.

Q107 Mr Wallace: To reflect on section 58, when we
talk about collecting electronic records or making a
copy, we do not qualify that by saying that the definition
is that it has to be longer than 10 seconds long or it has
to be an hour long. We do not do that already; we do
not seek to narrow it there.

Michael Clancy: That is a good point. Perhaps we
have to look at that and say whether it is covering
everything we need to cover there.

I am also interested in the defence provisions about
having a reasonable excuse. Reasonable excuse covers
most of the instances, but under the Criminal Justice
Act 1988 of course, someone can have lawful authority,
justification or excuse. If we look at Section 57(2) in the
Terrorism Act 2000, it says there is a defence if

“possession of the article was not for a purpose connected with
the commission, preparation or instigation of an act of terrorism.”

There may be a way in which one could look at that
element of defence to make sure that those who are
anxious about this provision have their concerns allayed.

Q108AndrewBowie (WestAberdeenshireandKincardine)
(Con): You mentioned in passing in an answer to
Mr Newlands that access to legal advice and issues
surrounding confidentiality were different in the Scottish
and English legal contexts. As this is a whole UK Bill, I
wondered if you might expand on that. I would also ask
what your experiences have been in the Scottish context
of the operation of the counter-terrorism ports power,
in terms of detainees having access to legal advice.

Michael Clancy: The distinction between reserved
and devolved matters is that if it is listed in schedule 5
of the Scotland Act 1998, it is reserved. If it is not, it is
devolved. That is why aspects such as the legal system,
the courts and the legal professions are devolved, because
they are not listed as being reserved. It means that the
justice agencies in Scotland, including the courts, the
police and the legal profession, have to exercise a law
that is reserved, but they exercise it in a devolved
context. That covers areas where advice is given and
where the police have to act, except in provisions where
they might be directed in the Bill, or the Act, to do so.
I hope that that gives you enough on that.

I am afraid to say I have no experience of the ports
provisions that I can offer, but I will ask the question
back in Edinburgh and see if anybody can enlighten me.
If so, I will write to you.

The Chair: If there are no further questions, thank
you for giving your time to give evidence to the Committee.
We will move on to our next set of witnesses.

Examination of Witnesses

Peter Carter, Abigail Bright and Corey Stoughton gave
evidence.

3.9 pm

The Chair: We will now hear oral evidence from our
last panel of witnesses. They are Corey Stoughton,
advocacy director of Liberty, Abigail Bright, executive
member of the Criminal Bar Association, and Peter

Carter QC, a member of the Criminal Bar Association.
Both Abigail Bright and Peter Carter are also barristers
at Doughty Street Chambers. We must end this session
by 3.45 pm. Would the witnesses please introduce themselves
for the record?

Corey Stoughton: I am Corey Stoughton, advocacy
director at Liberty.

Abigail Bright: My name is Abigail Bright. I am a
practising barrister at Doughty Street Chambers.

Peter Carter: I am Peter Carter. I am Queen’s Counsel
at Doughty Street, and I am also a member of the Bar
Council law reform committee.

Q109 Nick Thomas-Symonds: If I could start with
you, Corey Stoughton, could you turn please to clause 14
of the Bill, which is the traffic regulation clause? Having
read some of Liberty’s previous comments on the Bill, I
know that there is a concern here about the imposition
of charges, which would have an impact on legitimate
protest. Could you explain your concern about that?

Corey Stoughton: Thank you for raising this issue.
Our concern with clause 14 is simple and straightforward.
Read strictly, it would allow charges to be imposed on
the promoters or organisers of events in connection
with the cost of protecting those events from terrorism.
To be consistent with the right to assemble and protest
under article 10, there must be a legislative exemption
for activity protected by those fundamental rights. That
is an exemption that we have seen replicated in other,
similar provisions in UK law. I assume it was just an
oversight that that exemption was not put in here. A
simple fix to this would be to recognise that putting
such charges on activity protected by the right to protest
and assemble is an undue burden on that activity, and
the cost of protecting those events has to fall on the
state in the course of its obligation to protect that right.

Q110 Nick Thomas-Symonds: Turning from that issue
to the retention of biometric data, do you think there
should be additional safeguards to protect those who
are wrongly arrested as a result of mistaken identity or
poor intelligence?

Corey Stoughton: Yes, I do. Viewed against the context
we currently live in, where the Government have struggled
to correct existing deficiencies in databases such as the
police national database of custody images, it is deeply
concerning that the Bill’s provision on biometric data
retention extends the powers on retention of data,
including fingerprint data and DNA data, of people
who are arrested but not charged—that is to say, innocent
people—and also removes the critical safeguard of requiring
that retention to be proved by the Biometrics Commissioner.

Arguably, the current system has insufficient safeguards
and, against the backdrop of the repeated pattern of an
inability to correct databases that have already been
ruled by courts not to be complying with human rights
standards, there should be great caution and a pause
before expanding the Government’s power to retain the
data, particularly when that data belongs not to people
convicted of any crime, but to people merely arrested,
which would include those who have been falsely or
wrongly arrested for terrorism-related crimes.

Q111 Matt Warman (Boston and Skegness) (Con):
Again to Corey Stoughton, your briefing says that
clause 3 risks criminalising academics or journalists.
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[Matt Warman]

I used to be a journalist, and I cannot myself recall a
case where a journalist has been prosecuted for the kind
of things that you are worried about, and which we
would all be worried about. Is there a case that I have
not noticed, or is this a theoretical inquiry, in which
case, are you simply arguing for responsible prosecutions?

Corey Stoughton: It is not theoretical. I have to say
that, although concern about wrongful prosecution is a
legitimate concern, the real concern here is with the
chilling effect that this has on journalistic activity. The
question is not, do we believe that prosecutors will
prosecute a Guardian journalist who clicks three times
on extremist content. The real question is what journalist—
what independent journalist, what citizen journalist—would
be deterred from engaging in valuable journalistic activity?
They will now, given the sentencing enhancements in
this Bill, face a potential 15-year penalty for clicking on
extremist content, which they may have done over the
course of any unlimited period of time.

So we are concerned with that chilling effect and the
fear of what that does to a journalist. It is a very brave
journalist who would risk a 15-year sentence for anything,
but you should not even require that level of bravery to
be a journalist. Many journalists who are out there
pursuing important critical activity are not protected by
the legal teams that people at established journalistic
institutions are, but that journalism deserves protection
and respect, no less than other journalism.

Q112 Matt Warman: Is it your argument that that
chilling effect is immeasurable because we do not know
what it is, or do you have any sense of what that chilling
effect might be?

Corey Stoughton: We have heard Index on Censorship
reporters and press freedom groups that represent journalists
say that they have serious concerns about that. That
establishes quite well that the journalist community
itself is concerned about it.

Q113 Matt Warman: Are those concerns backed up
with evidence, or are they concerns about what the
future might look like?

Corey Stoughton: I think they are both. It is one thing
when you can say, “As long as I don’t download, I can
engage in my journalistic or academic activity”—whatever
mode of investigation a person is deploying in their
life—but under the Bill the offence is merely clicking on
something. That, I think, raises the bar a substantial
degree over the current offence, which requires downloading.
In point of fact, to date there has not been a stand-alone
prosecution of the existing offence. It tends to be brought
as a corollary charge when people are engaged in other
acts that indicate they are participating in planning acts
of terrorism.

To lower the bar further and to risk bringing legitimate
activity under the criminal law compounds an error
that, frankly, already exists under the UK’s current criminal
regime. That error would be massively compounded by
the Bill, which would make an offence of acts that are
not themselves crimes or terrorism—there is no sense in
which viewing or even downloading something is actually
terrorism, according to the definition in the Terrorism
Act 2000. They are acts that, in certain circumstances,

can be associated with terrorism. We have already taken
quite a few baby steps along the road of turning acts
that might legitimately lead law enforcement to suspect
that a person is preparing terrorism into criminal acts
themselves. This takes another dramatic step in the
wrong direction and, along the way, creates the risks we
have discussed.

The Chair: Order. This is very engaging, but I have
loads of Members who are trying to get in, so I am
going to have to ask that answers be quite concise. I am
also conscious that there are two other members of our
panel who have given of their time today. The Minister
and the shadow Minister now also want to come in, and
I do not want to miss them out either.

Q114 Stephen Doughty: I want to ask all of you the
same question I asked Max Hill about the detention
powers in schedule 3, which obviously replicates powers
in schedule 7 to the 2000 Act. There is obviously a
balance between operating effectively and ensuring it is
done fairly and appropriately, with compensation and
so on. Where do you sit on the detention powers and
how they are applied?

Peter Carter: I agree with Max. I think there ought to
be a reasonable grounds test. There are a large number
of detailed preservations of rights and protections,
which are entirely appropriate, but they are rather
undermined by the non-existence of a reasonable grounds
test, because it is very difficult to challenge it if there is
no reasonable grounds test.

Q115 Stephen Doughty: Is that the same for you?

Abigail Bright: I agree. There might well be a case for
identifying exceptions to liability under the Bill, but if
we are to co-exist with reasonable grounds alone, I
certainly agree with Peter’s and Max Hill’s approach.

Corey Stoughton: I agree with that. I would also
point out that, to create a reasonable grounds standard,
you would have to amend the Bill’s current definition of
hostile activity, because hostile activity as currently
defined is not linked to any particular crime. It is any
action that could arguably negatively affect the interests
of the nation. On the face of it, that could include a
businessman engaged in a trade deal that is to the
detriment of the UK economy, or a businessman striking
a deal that would not help UK businesses. I do not
think that is what the power was meant to get at, but
that is the way it is drafted. It needs to be amended to
link it to criminal activity, and there must also be a
reasonable grounds standard.

Q116 Simon Hoare: Can I ask the witness from
Liberty how you would amend clause 3?

Corey Stoughton: I would stamp it out. I do not think
there is a way to amend that provision in a way that
would not end up simply reducing it to what is already
covered by existing criminal offences. There is no ground
between what is already criminal and would therefore
be unnecessary, and what goes too far.

Q117 Simon Hoare: This may be a little rhetorical. I
remember, not exactly, it has to be said, with unalloyed
pleasure, the very long debate that we had on the
Investigatory Powers Bill—Mr Newlands and Mr Warman
will also remember this—about the distinction between
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a journalist and a citizen journalist. It might just be my
impression, but there always seems to be a disconnect
between realpolitik and the outlook of Liberty. When
was the last time that Liberty demonstrated either an
appreciation or an understanding of the need for, or
indeed a welcome of, any proposed legislation to deal
with the significant and frightening threat that this
country faces from those who wish us ill, both within it
and outside it?

Corey Stoughton: Let me affirm that Liberty takes
very seriously the Government’s responsibility and
obligation to protect all of us from terrorist attacks,
which threaten the fundamental right to life. There are
many provisions in the Bill that we have no objection to
whatsoever. However, I also point out that our opposition
to this is not radical or extreme—we are joined by the
independent reviewer of terrorism legislation and the
eminent counsel sitting next to me—so I do not think
there is any cause to point out that our criticisms of the
Bill are radical or not in keeping with what a, frankly,
rational lawyer would think when looking at the provisions
proposed.

Simon Hoare: I did not actually use the word “radical”.
That is an interpretation.

The Chair: Thank you. That is now very much on the
record.

Q118 Mr Wallace: Can I ask all three of you the same
questions, to hear your views? First, to Liberty, as it
stands section 58 of the Terrorism Act 2000 basically
hinges on the collecting or downloading of material. Is
it your view that that, too, should be struck out?

Corey Stoughton: Liberty opposed the introduction
of that offence. We certainly understand that this is not
the time or place to take that step.

Mr Wallace: It is either a principle or it is not. You
either think it is wrong or it is not. Would you venture
that section 58 is not needed?

Corey Stoughton: We would, yes.

Q119 Mr Wallace: So downloading terrorist content
and manuals on how to make a bomb and all that sort
of stuff should not be an offence?

Corey Stoughton: Downloading terrorist manuals on
how to make a bomb is already criminalised under the
collection of material that would be useful for the purposes
of terrorism, which is already an offence under terrorism
legislation. Those things would be illegal.

Mr Wallace: That is training. What about downloading
ISIS or al-Qaeda propaganda materials?

Corey Stoughton: Liberty’s position is that merely
looking at that material should not be an offence. It
may well be reasonable grounds to further investigate
whether a person is planning to engage in terrorist
activity.

Q120 Mr Wallace: On the broader issue of biometric
data, the Government have responded to the Biometrics
Commissioner’s recommendations. I hear the points
about there not being enough safeguards and there
being other issues previously. Does that mean that two
years is too much already?

Corey Stoughton: I have to think about that a little bit
more. It has been a while since we engaged with that
provision of the Bill. At this stage, there are obviously
occasions on which the retention of biometric data is
appropriate, but I think it is clear enough to say that, for
the purposes of the Bill, expanding that power, when
there are already existing concerns over the way similar
powers are being used, is not the right way forward. We
need to clean up the system that currently exists and
ensure that the important safeguards that currently
exist in the system are maintained or, if not perfectly
maintained, at least substituted with safeguards that
continue to ensure that those powers are exercised wisely
and consistent with human rights laws.

Peter Carter: Can I deal with clause 3 and the amendment
to section 58? Section 58 of the 2000 Act deals with the
collection of information that can then be used, or is
likely to be used or of benefit, for an act of terrorism.
Simply looking at something is not a predicate act to
providing that information for a terrorist purpose. It
would be better to make a distinction between the act of
simply looking and the act of deliberately retaining
something with the potential intention or purpose of it
being used or passed on to somebody else.

I therefore think that clause 3 and its amendment of
section 58 add a new and undesirable dimension to
section 58. It is undesirable because it expands the
ambit of the offence in an unnecessary way. By adding
something extra, we are making the life of the counter-
terrorism command, and the life of judges who have to
direct juries, more difficult. In this area of law, simplicity
is very desirable, and this is over-complex.

Q121 Mr Wallace: First, the head of counter-terrorism
would not have agreed with that. If you heard his
evidence this morning, I think he welcomed the ability
to deal with the streaming challenge. Secondly, on its
own, as a stand-alone, section 58 is an offence—simply
to collect material—and it does not necessarily have to
be linked. Obviously you can deploy a reasonable excuse.
My question to other witnesses has been: it may be that
people do not like the three clicks and that sort of route,
but if we were simply to amend section 58 to add in “he
collects, makes or streams”, would that not achieve the
same issue? There would still be reasonable excuse as a
defence.

Peter Carter: I think “collecting”—our making a
record—is different from accessing. There is perfect
justification for having an amendment that accepts the
new changes in technology, and that is necessary. But if
it is going to be purely accessing, you need a contingent
intention: in other words, you are doing it for the
purpose of an act preparatory to terrorism, or intending
to use it for terrorism or to make it available for terrorism.
Simply accessing is too remote.

Q122 Mr Wallace: Would that not already exist? If I
were to bring a charge under the existing section 58, and
I proved that you had downloaded lots of things but
you had not done anything with them, it is likely that a
prosecutor would not prosecute. I do not think there
has been a case in that environment. So as the offence
stands at the moment you have to do more with it than
just effectively download it.

Peter Carter: But you are extending an offence which
is at the periphery of what is certain—how it is connected,
certainly, to a potential act of criminality. In order to
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protect the right of people, whether they be journalists,
academics or those doing research, as Max Hill said,
you should not have people facing a risk of needing to
raise a defence, having been arrested, charged and had
their life interrupted for however long it takes before
they can put that before the jury.

Q123 Mr Wallace: There are hundreds of examples
of academics and journalists downloading some of this
data, and they have not been prosecuted. There is no
evidence of a chilling effect on existing journalists under
the existing section 58. There is no evidence that prosecutors
have been abusing their discretion to bring charges—or,
indeed, that the judiciary has successfully allowed a
prosecution.

Peter Carter: That is because, as I say, section 58 as it
exists has, as its apparent purpose, an element of an
activity predicate to a potential terrorist offence. There
is nothing to stop the security services from tracing and
tracking people who simply access the material. The
question is whether you transform that material, available
to the security services to keep an eye on people, to
make it a specific criminal offence. You should not
transform one to the other.

Q124 Mr Wallace: I just want to explore reasonable
grounds in the schedule. How focused is reasonable
grounds in the law that currently governs stop-and-search?
Is it very specific to an individual? Is it currently able to
be used in a broader environment where you simply
have an indication that a knife is about to be used in an
area? In other words, how elastic is that concept?

Peter Carter: It is elastic: it depends on the circumstances.
It may be that, depending on the nature of the intelligence
available to the officer—the person doing the stop-and-
search—it needs to be specific if there is a person of a
particular description, but it may be that the nature of
the threat is so serious and the information about the
individual so amorphous that it is perfectly justifiable to
stop a large number of people in a specific area.

Q125 Mr Wallace: If I had intelligence that we suspected
that a hostile state would move some radioactive material
via a passenger on an aeroplane into this country over
the next six months, would that be too broad to target
flights from a certain part of the world? For reasonable
grounds to be satisfied, would that need to be narrower?

Peter Carter: I am not going to say that it would not
be satisfied in certain circumstances; I have prosecuted
lots of drug trafficking cases where the customs officers
have had intelligence of that nature. That has then been
refined, which meant that they could focus on a finite
number of planes or ships, but they have had to do
covert surveillance on a potentially large number of
persons and transits. If that transforms itself into focusing
down on to, “Right, this is an individual on this flight
or on this ship who satisfies what we think our refined
intelligence is,” then yes, it can be quite a few people.

Q126 Mr Wallace: But it may not get that narrow. It
may not be something you can further explore. It may
simply be that you know that between June and September,
there is a plan to bring something—a radioactive
material—into this country, and that is what I, as the
Security Minister, will have to take a defence against.

Peter Carter: I would suggest that it is a question of
proportionality. If the threat is extreme, I would not
want to say that your hands are tied.

Q127 Mr Wallace: But would not using reasonable
grounds or grounds of suspicion be doing that?

Peter Carter: You would do, because if you were able
to identify that it was coming from a particular place
and was of a particular kind, in reality, you would not
search everything and everyone. As I say, it is a question
of proportionality. If there was a really major threat to
the security of this nation, I would hope that appropriate
powers would be available to ensure that it never came
to pass. If that meant an extensive number of searches,
that would be proportionate and reasonable.

Q128 Nic Dakin: Looking at the powers of detention
at the border, I see that there is no access to a solicitor
for an hour, and there is a power for someone to have to
speak to their solicitor within the hearing of an officer.
Does that concern you?

Abigail Bright: The first part certainly does—having
no access to a lawyer, on the face of it for no good
reason. If there is a good reason, of course that will
present itself—it will be case-specific or fact-specific—but
I do not see why the hands of law enforcement officers
should be tied to one hour, or why the rights of a
suspect, who is potentially an accused person, should
be diminished with reference to that. That would be my
observation about that first part.

Peter Carter: I agree.

Q129 Nic Dakin: And on the second part—about the
conversation with the solicitor being in the presence of
someone else?

Abigail Bright: That is deeply concerning and wholly
new. “Radical” is a well-chosen word here; it is a radical
departure from anything known to English law. My
view, and the view of the specialist Bar associations, is
that it is unnecessary and undue, and that it would not
in any way be a serious improvement on the powers
available to law enforcement agents. It is makeweight,
and I would submit that it is just a gloss.

Peter Carter: At the moment, existing laws allow a
police officer, a superintendent, to require an interview
to take place in the sight of an officer. That is appropriate.
Sometimes it is a protection to lawyers, if there are
reasonable grounds to suspect that the person being
interviewed might try to pass something, damage the
lawyer concerned, hold them hostage or something.
Those are existing powers used in exceptional circumstances
that are always diligently reviewed ex post facto.

Q130 Nic Dakin: But “in the sight of” is different
from “in the hearing of”.

Peter Carter: “In the hearing of” means that private,
privileged communication is effectively frustrated, and
that is very worrying.

Q131 Julia Lopez (Hornchurch and Upminster) (Con):
I wanted to raise this when we were debating the three
clicks issue, but it seems to me that there are parallels
between viewing terror material and viewing child
pornography content. I am keen to understand your
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positions on the issue of establishing a pattern of behaviour
and when is an appropriate time to prosecute somebody
for viewing material.

Does Liberty believe that you should never be prosecuted
simply for viewing material? Or are you arguing that, in
the case of terror, viewing the material is not sufficiently
serious, in comparison with something such as child
pornography, that you should be able to convict somebody
for it?

Corey Stoughton: Child pornography is a different
case, because it is inherently criminal. The harm is done
in the viewing and in the production of those—

Q132 Julia Lopez: So a beheading would not be
considered the same?

Corey Stoughton: Extremist content is what the current
provision would cover. Extremist content is not inherently
harmful in the same way as child pornography is. For
example, there may be a range of legitimate reasons for
a range of people to engage in viewing extremist content,
whether because you knew that a student of yours in
your secondary school had viewed it, or your child had
viewed it, and you wanted to understand what they
were looking at, or for journalistic and academic activity,
which we have covered.

Child pornography really is in a class by itself, because
the harm in the creation and the viewing of it is so
unique and different that it is appropriate for it to be
criminalised in that way. Extremist content, although
quite serious—I do not mean to diminish the seriousness
of the problem of the proliferation of extremist content
and the challenges it legitimately poses to law enforcement
—is of a different kind from child pornography for that
reason.

Q133 Mr Wallace: I just wanted to clarify: terrorism
content or extremist content?

Corey Stoughton: I am not sure I know what the
difference is.

Q134 Mr Wallace: Inspire, a magazine written by
al-Qaeda and promoted around the internet, or an ISIL
document? Are those terrorist? I would say it is created
by terrorists for spreading terrorist theology and hate.

Corey Stoughton: Would I still distinguish that from
child pornography? Yes.

Q135 Mr Wallace: No, would you say that was terrorist
content or extremism content?

Corey Stoughton: I do not know. Part of the problem
with these laws is that the terms are fluid and not very
well defined. What one person might consider extremist
content another person might not consider extremist.

Q136 Mr Wallace: So a magazine written by al-Qaeda,
claiming to be by al-Qaeda, which gives a theology
about kufr and attacking everyone else, is inherently a
terrorist publication?

Corey Stoughton: Sure. I would agree with that,
absolutely.

Q137 Mr Wallace: I understand the issue about
extremism content, but when it comes to terrorist content,
surely there is a crossover to the paedophile streaming
and viewing?

Corey Stoughton: I still think there is quite an important
distinction to be drawn from that, because no child is
harmed in the creation. If a child was harmed and it
was child pornography, obviously it would be different.

The Chair: Order. I am just conscious that the Minister
is asking the questions.

Mr Wallace: You should just watch them; you will see
people being executed in the background. I would guess
that is harm.

The Chair: If there is a moment left, I will come back,
but I am conscious that Dr Huq would like to ask a
question before we run out of time.

Q138 Dr Rupa Huq (Ealing Central and Acton)
(Lab): This morning, as you were saying, I asked the
two panels about clause 3 and the potential for criminalising
thought without action. I raised a case that was quite
high profile at the time, and nobody from the two
panels this morning had heard of them.

I wanted to ask you about, first, the issue of thought
without action and secondly, the difference between
lone wolves and proscribed organisations. The case I
wanted to raise was the first ever person convicted
under the Terrorism Act, in 2007, the 23-year-old “lyrical
terrorist”—the person writing extremist poetry about
beheading people. That resulted in an Old Bailey conviction
that was later overturned by the Court of Appeal. What
are your thoughts on that and this Bill? How would
they apply? Have you heard of that case? Nobody this
morning had, and I was surprised by that.

Peter Carter: No, I am afraid I have not. It was not
one I acted in.

Simon Hoare: Are you sure you did not dream it?

Dr Huq: It was all over the news at the time in 2007
and it was overturned in 2008.

Peter Carter: The difficulty with section 58 is that it is
not about terrorist material; it is about
“information of a kind likely to be useful to a person committing
or preparing an act of terrorism”.

If it was about terrorist material, as identified by the
Minister, I think there would be very little problem
with it.

The difficulty of extending the definition of “material”
in section 58 of the 2000 Act, as this clause does, is to
take it into thought. We are at risk of getting close to a
heresy idea. It would be trying to stop what is genuine
interest in political issues of extremism and people
being able to inform themselves about extremism in
order to engage with the debate and to defeat these
views. Unless we engage in a debate with those views, we
will not defeat them. There has to be a capacity for
ordinary people to be able to understand what extremism
is and why these views are so dangerous that we must
engage with them and overcome them.

Q139 Dr Huq: Was Liberty involved in the 2007-08
case?

Corey Stoughton: I am sorry to say that I am not sure,
because I am also unfamiliar with the case.

Q140 Dr Huq: For good measure, Ms Bright?

Abigail Bright: I am not aware of the case.
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Q141 Dr Huq: I have another short question. Are the
three of you aware of the Prevent programme having
lost the confidence of certain communities? Do you
have any comments on that?

Peter Carter: I was involved in training the counter-
terrorism command when the Prevent policy started. I
was an enthusiastic supporter of it, because it was
subtle and very effective. It has gone slightly off track
and lost the support of some communities. That is a
great shame, because it really needs to be supported.

I shared a panel recently at the Law Society with the
Metropolitan Police Commissioner; I am glad to say
that she and I agreed about just about everything. One
of those things was the importance of the Prevent strategy
and of getting back the confidence of the communities,
because their engagement in it is vital. As a concept, it is
a vital part of fighting terrorism.

Abigail Bright: A very specific part of the community
is the family doctor—the general practitioners. One
only needs to look at The BMJ to see the concern
expressed by medical practitioners about the Prevent
programme. In principle, there is no resistance to it
among the medical fraternity, but how it is executed and
how it risks trespassing on medical confidentiality and
trust between doctor and patient is a very discrete part
of how it is problematic in the community.

Mr Wallace: GPs are not covered by the Prevent duty.

Abigail Bright: On another view, much training of
general practitioners goes into how to deal with Prevent.

Q142 Gavin Newlands: I think we have covered a
fairly wide area. I want to go back to biometrics,
because we missed out on that answer previously. Ms Bright
and Mr Carter, do you think it is justifiable to retain
biometrics information for five years, without oversight
by a Biometrics Commissioner of those people who are
not charged, whose charges are dropped or who are
found innocent? Do you think that is of any use to the
police and the security services?

Peter Carter: I am afraid I am going to disagree
slightly with Liberty on this one. It is a bit like personal
data: it needs to be constantly reviewed. There needs to
be a finite term to begin with; then if necessary, continued
retention needs to be justified. I do not think there
should be an automatic prohibition on the retention of
data by those who are not prosecuted, because it might
well be that a person is diverted from prosecution even
though there is very good reason and very strong evidence
that they did actually have the material and were on the
verge of getting involved with terrorist activity. In those
kinds of cases, it is justified to retain the material. I
think it is a question of proportionality—two years to
begin with, with the possibility of extending it to five or
further, if there is justification.

Abigail Bright: From the specialist Bar associations, I
would add two things. First, the Bill incorporates a
review by the Investigatory Powers Commissioner. That
is very welcome and it is a good part of the Bill as
drafted. As the Committee knows, the commissioner is
to have two functions: to monitor and to keep under
review the operation of provisions of the Act, and after
that to report as a long backstop every calendar year.
Within that, the commissioner has the power to report
to the Secretary of State as and when the commissioner
thinks appropriate much before a year.

The Chair: Order. I am afraid that brings us to the end
of the allotted time for the Committee to ask questions.
I thank Ms Stoughton, Ms Bright and Mr Carter for the
evidence they have given the Committee.

3.45 pm

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till Thursday 28 June at half-past Eleven
o’clock.

61 62HOUSE OF COMMONSPublic Bill Committee Counter-Terrorism and Border
Security Bill



Written evidence reported to the House
CTB 01 Index on Censorship
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Public Bill Committee

Thursday 28 June 2018

[JOAN RYAN in the Chair]

Counter-Terrorism and Border
Security Bill

11.30 am

The Chair: If Members wish, they may remove their
jackets. Will they please ensure that any electronic devices
are switched to silent?

This morning we begin the line-by-line consideration
of the Bill. The selection list for today’s sitting is available
in the room and shows how the selected amendments
have been grouped for debate. Grouped amendments
are generally on the same or similar issues. Please note
that decisions on amendments take place not in the
order that they are debated but in the order that they
appear on the amendment paper. The selection and
grouping list shows the order of debates. Decisions on
each amendment are taken when we come to the clause
that the amendment affects.

I will use my discretion to decide whether to allow a
separate stand part debate on individual clauses and
schedules following debates on relevant amendments. I
ask Members wishing to push to a separate Division an
amendment that is not the lead amendment in a group
to please let me know in advance, and I will use my
discretion in deciding whether to allow such a vote.

Copies of written evidence that the Committee has
received since our last meeting have been made available
in the room.

Clause 1

EXPRESSIONS OF SUPPORT FOR A PROSCRIBED

ORGANISATION

Nick Thomas-Symonds (Torfaen) (Lab): I beg to move
amendment 2, in clause 1, page 1, line 5, at end insert—

“(A1) Section 12 of the Terrorism Act 2000 (support) is
amended as follows.

(B1) In subsection (1), after paragraph (b), insert—

‘(c) in doing so is reckless as to whether another person
will be encouraged to support a proscribed
organisation.’”.

This amendment would amend the existing offence of inviting support
for a proscribed organisation so that a person must be reckless as to
whether another person is encouraged to support a proscribed
organisation to commit the offence.

The Chair: With this it will be convenient to discuss
the following:

Amendment 3, in clause 1, page 1, leave out line 6
and insert—

“(1) After subsection (1) insert–”.

This amendment is consequential on Amendment (2).

Amendment 1, in clause 1, page 1, line 10, leave out
paragraph (b) and insert—

“(b) in doing so, intends to encourage support for a
proscribed organisation”.

This amendment would mean that the offence is only committed where
a person intends to encourage support for a proscribed organisation.

Clause stand part.

For the sake of clarity, this debate may range across
all aspects of clause 1, in addition to those points
covered by the amendments.

Nick Thomas-Symonds: It is a pleasure to serve under
your chairmanship, Ms Ryan. I first want to make a few
general remarks about clause 1.

I think we all accept that there is a need to update the
law in this area, and that is for a number of reasons. The
first is the evolving and changing nature of the terrorist
threat over past decades. There have also been changes
in technology, which I appreciate we will deal with in
later clauses. However, there is also—this is vital for
clause 1—the fact that we now have experience of the
Terrorism Act 2000 in our criminal justice system and
in the decisions taken by the Crown Prosecution Service.

The clause essentially updates section 12 of the Terrorism
Act 2000. Just so that we are clear, section 12(1) of the
Act indicates:

“A person commits an offence if—(a) he invites support for a
proscribed organisation, and (b) the support is not, or is not
restricted to, the provision of money or other property”.

The key part of that subsection is the inviting of support
for a proscribed organisation.

When Assistant Commissioner Basu gave evidence to
the Committee on Tuesday, I was careful to ask him
whether there were examples of situations that are not
covered under the 2000 Act but would be captured—or
are intended to be captured—by this new offence, and
he gave a couple examples. One was the case of Mohammed
Shamsuddin and the Channel 4 documentary, “The
Jihadis Next Door”. He referred to a speech that
Shamsuddin gave on 27 June 2015, in which

“it was very clear that he supported Daesh and what they were
doing…He criticised Gay Pride and said that gay people should
be thrown from tall buildings. Having spoken on recent shootings
in Tunisia, he said, “The spark was lit,” and that the listeners
knew the rest.”—[Official Report, Counter-Terrorism and Border
Security Public Bill Committee, 26 June 2018; c. 6, Q3.]

Of course, the problem with those remarks, which I will
come back to, is that they are not captured by the
2000 Act as it stands, because there was no specific
invitation to others to join the cause.

The other example given was of Omar Brooks, in
relation to an incident on 4 July 2015. Again, there was
clearly talk about religion being spread by the sword
and about it not being a soft religion about peace, and
there was the mocking of a Shi’ite who had spoken out
against killing of Lee Rigby. The tone of the speech
shows clear support for the concept and principles of
Daesh, but, again, it does not take the additional step of
inviting support from others.

Prior to this clause being proposed, the law as it
stands was interpreted in the case of Choudary and
Rahman, which the Minister referred to in his questions
to the witnesses on Tuesday. About the offence as it
stands, the Court of Appeal said:

“When considering the proportionality of the interference, it is
important to emphasise that the section only prohibits inviting
support for a proscribed organisation with the requisite intent. It
does not prohibit the expression of views or opinions, no matter
how offensive, but only the knowing invitation of support from
others for the proscribed organisation.”

In essence, along with the two examples I have given on
the basis of Assistant Commissioner Basu’s evidence,
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that captures where the law is and where it stops. There
are others acting in a clearly unattractive way whom we
wish to extend the law to.

The issue then becomes how, precisely, we want to
draft the law to achieve that. Nobody says that freedom
of expression is a wholly unqualified right—it is not,
actually—but I am sure we all wish to strike a balance
between people expressing views that we find distasteful
and may not agree with, but that none the less come
into our public debate and are defeated by others, and
the clear nature of the offence, which is about recruiting
people to the terrorist cause. How we draw that distinction
is very important.

The amendments in my name seek to consider how
we get that balance right. Nobody in the Committee
would want to put something unworkable on the statute
book, or something that was likely to attract a declaration
of incompatibility with the Human Rights Act 1998. I
tabled these amendments for the Minister’s consideration
in that spirit and to assist in striking that balance
appropriately. This is not a partisan issue, and I hope
that we would all wish to strike that balance appropriately
and to make the clause effective.

The two amendments—there are really two amendments,
although there are three on the amendment paper—seek
to look at the original offence under the Terrorism Act
2000 and at how the extension of that offence appears
in clause 1. I have put forward two options: first, that
the offence is committed only when the person intends
to encourage support for a proscribed organisation—in
other words, when the opinion is expressed, as set out in
clause 1, together with intention; and, secondly, that
recklessness is attached to the offence. Both options
extend the existing offence, but not quite as widely as
clause 1 as it stands.

Recklessness is not an unknown legal concept in our
criminal law; on Tuesday, the Crown Prosecution Service
gave evidence about it. There has been a change in the
concept of recklessness in law. It is what we call subjective
recklessness, so it is about what the individual person
thinks about the risk. Recklessness would be far more
difficult as a concept in this area if it was defined as it
was prior to 2003, when it was about an objective view
and about others assuming what that person might
mean. With the restriction that is in our law on recklessness
anyway, recklessness should perhaps be less of a concern
for the Committee.

I offer the two amendments for consideration in a
constructive spirit. Their purpose is to ensure that,
when the Committee looks at extending the law, as we
all agree we should be doing, to examples of what the
Minister has referred to as the “charismatic preacher”
and to the impact of a person who is recruiting people
to the cause, but who is not quite using a form of words
that is captured in the intention in the Terrorism Act
2000, we do that in a way that is workable and proportionate
and does not draw a declaration of incompatibility
under the Human Rights Act. I therefore hope the
Minister will indicate that the amendments will be
considered.

Gavin Newlands (Paisley and Renfrewshire North)
(SNP): I rise to support the amendments tabled by the
hon. Member for Torfaen.

The Chair: Order. Sorry, we cannot debate the
amendment until I have put it to the Committee—it is
my error, not yours. The question is that amendment 2,
to clause 1, is made.

Gavin Newlands: Practice makes perfect, Ms Ryan.

I rise in support of the amendments. Clause 1 will
create a new offence for expressing an opinion or belief
that is supportive of a proscribed organisation, in
circumstances where the perpetrator

“is reckless as to whether a person to whom the expression is
directed will be encouraged to support a proscribed organisation.”

That extends the existing offence of inviting support for
a proscribed organisation to cover acts such as making
supportive statements, approving of certain attitudes or
behaviours, and providing intellectual support.

It has been argued by others that the term “invitation
of support” is already a rather broad concept. The
Court of Appeal’s decision in Choudary and Rahman,
which has already been mentioned, held that a person
need not be personally providing support for a banned
organisation; rather, the criminality lies in inviting support
from a third party. The support need not, therefore, be
tangible or practical, but could include approval,
endorsement or other intellectual support.

We are generally supportive of the Bill, and we offer
amendments only to try to improve it. However, clause
1 removes the requirement of proving intent. In doing
so, it could be claimed that it pushes the law further
away from actual terrorism and well into the realm of
free speech and opinion—values and freedoms that all
four countries of the UK rightly cherish. The clause
actively and intentionally reverses the Court of Appeal’s
conclusion that the criminal law

“does not prohibit the holding of opinions or beliefs supportive
of a proscribed organisation; or the expression of those opinions
or beliefs”.

Although recklessness is a commonly used legal term
in terms of acts against the person, I have misgivings
about using it to criminalise speech. The Joint Committee
on Human Rights made that point, as was mentioned
during the evidence session on Tuesday, when it said:

“recklessness is normally applied to actions that are themselves
within the realm of criminality…if you hit someone or deceive
them then it is absolutely appropriate for a jury to be able to
convict you of an offence even if you did not intend the consequences
of your actions. The same nexus between action and consequence
should not exist for speech offences. Speech does not naturally
reside in the realm of criminality.”

Others far better versed than me in this area share
those opinions. The former Director of Public Prosecutions,
Ken Macdonald, wrote:

“The mere fact that someone holds an opinion can never be a
reason to prosecute. You can think what you like.”

Without the right to express a thought or belief, freedom
of expression would be meaningless. The right to express
an opinion is fundamental. Clause 1 would prove that
assertion wrong by creating a reason to prosecute someone
simply for expressing an opinion.

In addition, the right hon. and learned Member for
Beaconsfield (Mr Grieve) wrote:

“If the Irish Taoiseach made a speech about the Easter Rising
as a glorious moment in Irish history, and if you have someone
who happened to be a member of the Real IRA and it motivated
them to go on with some unfinished business, could the Taoiseach
be arrested?”
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That would be absurd, but given how wide the clause is,
that could be its effect. As such, we support amendment
1 and the other amendments tabled by those on the
Opposition Front Bench. We are happy to do so, because
changing the legal test for the offence of expressing an
opinion or belief from recklessness to having to prove
intent is something we should all support.

11.45 am

The Minister for Security and Economic Crime (Mr Ben
Wallace): I am delighted to serve under your chairmanship,
Ms Ryan, on this hot Thursday morning. At the beginning,
I want to refer to the importance of the Bill. As we sat
listening to Liberty give evidence on Tuesday, the jury
returned a verdict of guilty on Mr Khalid Ali. He was
convicted for being about to mount an attack on Whitehall
last year. What is interesting is that his conviction was
based on biometrics collected in Afghanistan four years
ago and a schedule 7 stop at a point of entry to the UK
that allowed us to collect those biometrics. If there was
ever an ironic or coincidental time to show the importance
of biometrics and schedule 7 in combating such deliberate,
planned crime, this is it. That individual has since
admitted to making 300 improvised explosive devices in
Afghanistan. He was en route, we think, to pose a threat
to either this House or the Downing Street-Whitehall
area. That is a pertinent example, and we should reflect
on it as we progress through the Bill.

I am grateful to the hon. Member for Torfaen for
raising his points. I fully recognise the spirit in which all
Members have contributed to the Bill, which is to try to
improve it. We want to deliver a Bill that will work and
that does not impinge on freedom of speech or tackle
the values we hold. It is about striking the balance
between that necessity and keeping us safe and secure.
The Bill is also about adapting to the moving threat,
which is exactly what terrorists do. Good terrorists spot
the flaws in our legislation and move to exploit them.
Here I evoke Mr Choudary, who is currently at Her
Majesty’s pleasure. For well over 10 years, he managed
to skilfully exploit that bit about encouragement versus
inspiration to send hundreds of people to their deaths—no
doubt a number of them at their own hands. There were
the young girls from north London—sometimes deluded,
sometimes seduced or groomed—who I suspect did not
really know what they were getting themselves into.
That is why the Government think it important to try to
address the gap.

Dealing effectively with the power of inspiration or
incitement is not new. We have it in both the Public
Order Act 1986 and the Racial and Religious Hatred
Act 2006, which the last Labour Government brought
in to try to deal with inspiration. Effectively, that meant
that if someone incites the hatred of a race, they are
guilty of an offence. They do not necessarily have to
directly direct people to go out and attack Jewish or
Muslim people; they can be found guilty of incitement.
It is not a new concept in our law, and we are trying to
reflect it in terms of those being inspired to join a
proscribed terrorist organisation or take action. That at
its heart is what clause 1 is trying to do.

A valid point was made about the issue of recklessness
and that people must have regard to whether their
comments are reckless. My hon. Friend the Member for
Cheltenham (Alex Chalk), who is a practising criminal

barrister, pointed out that recklessness is a well-established
concept. He used an example, although in the physical
assault space, of someone walking down a high street
with a baseball bat and whanging it round someone’s
head. It would not need to be proved that they went out
to break someone’s jaw with a baseball bat. A direct
motive or intent would not need to be proved; recklessness
would be recognised and that person would probably be
found guilty of assault, grievous bodily harm or actual
bodily harm, depending on the severity of the hit with
the baseball bat.

Recklessness is therefore well established, and I recognise
what the hon. Member for Torfaen is trying to achieve.
Amendment 1 would remove the recklessness element
of the new subsection (1A) offence, which clause 1
inserts into section 12 of the Terrorism Act 2000, and
replace that with a mens rea requirement to prove that a
person expressing an opinion or belief in support of a
proscribed activity intended to influence another person
to support the organisation rather than that they had
been reckless as to whether that would be the result.

Amendment 2 would add a recklessness limb to the
existing offence of inviting support for a proscribed
organisation at section 12(1) of the 2000 Act. I am alive
to the concerns raised about the case and agree that it is
a sensitive area in which we must tread carefully to
ensure that the laws we pass are proportionate and go
no further than necessary.

As the Security Minister, I am acutely aware of the
need to ensure that those tasked with keeping us safe
from a very real and serious terrorist threat have the
powers they need. Those two imperatives are not mutually
exclusive, and it is not an either/or question. However,
measures such as this, which come closer than most
laws to delicate issues such as the right to freedom of
expression, can none the less bring the intersection
between the two into sharp focus.

The Committee’s role is to consider whether the Bill
strikes the right balance. I respect the contributions of
the hon. Members for Torfaen and for Paisley and
Renfrewshire North, which were made in the spirit of
improving the Bill. However, I must respectfully disagree
with the hon. Member for Torfaen. His amendments
would not merely moderate the clause or tip its balance
in one direction or another; rather, they would entirely
negate its intended effect such that it would have little—if
any—impact on the current operation of section 12. As
a result, a gap that has been clearly highlighted by the
police, MI5 and the CPS in their ability to act against
individuals who mean us harm would not be closed.

While the hon. Gentleman’s amendments are well
intentioned, they would continue to leave a gap in the
law and therefore put the public at unnecessary risk. I
hope that the Committee will be persuaded of that if I
explain in more detail the background to this measure,
why it is necessary and how it will operate. Since 2000, it
has been illegal to invite another person to support a
proscribed terrorist organisation such as Daesh or the
neo-Nazi group National Action, whether an invitation
is explicit or implicit. What matters is that there is an
invitation, which is to say a deliberate encouragement
to someone to support the group.

I will not refer to the cases that the hon. Gentleman
mentioned in pointing out the necessity of trying to
close that gap. It is not always possible to prosecute
individuals who make public speeches or otherwise
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express views in support of proscribed organisations if
it cannot be proved that those statements amounted to
deliberate invitations to others to support an organisation.
That is the case even if a speech or statement is clearly
inflammatory, clear about the individual’s support for
the terrorist organisation and, on any reasonable assessment,
likely to cause the audience to be influenced to support
the organisation such that it would be reckless for the
person to make such a statement.

As I have said, the police, MI5 and the CPS have been
very clear that that represents a gap in our ability to
prosecute people who may be engaged in radicalisation.
That was clear in Tuesday’s evidence from Assistant
Commissioner Neil Basu and Greg McGill from the
Crown Prosecution Service. The clause will close that
gap by amending section 12 of the 2000 Act so that it
will be an offence for an individual to express support
for a proscribed organisation if, in doing so, they are
reckless as to whether a person to whom the expression
is directed will be encouraged to support a proscribed
organisation.

In recent years, the police and intelligence services
have seen individuals progress—very quickly in some
cases—from the initial stages of radicalisation to actual
planning or carrying out of attacks. Such activities
covered by this provision can have a powerful and a
very harmful effect in initiating or moving along that
process. It is therefore imperative that the police have
the powers they need to intervene to stop such radicalisation
from taking place. In that, they will not only protect
potentially vulnerable individuals who are the target of
the radicalisation from further harm, but possibly stop
terrorist activity that stems from an individual who has
been radicalised and indoctrinated, which could cause
immense harm to the public.

We have discussed the case of Anjem Choudary.
Numerous people who have appeared before the courts
on trial for the most serious terrorism offences have
been his associates or contacts and have been members
of al-Muhajiroun. They have also attended meetings
and lectures at which he has spoken or have otherwise
been influenced by him. I could equally mention other
preachers, such as Abu Qatada and Abu Hamza. I
cannot give the Committee an absolute assurance that
these individuals would have been prosecuted sooner
had clause 1 been in force—that would be a matter for
the independent CPS upon careful consideration of all
the available evidence—but clause 1 would have given
the police and the CPS a very important and potentially
much more fruitful option to pursue.

I will mention the two more recent examples provided
by Neil Basu in his evidence where this provision might
have made a difference. First, Mohammed Shamsuddin,
who appeared in Channel 4’s “The Jihadis Next Door”,
had an extensive history of involvement in radicalisation
and the spreading of extremist propaganda. In one
instance, he gave an inflammatory public speech that
was clearly supportive of Daesh. He mocked a sheikh
who had spoken against the killing of Lee Rigby.

Secondly, Omar Brooks was convicted in 2008 of
terrorist fundraising and inciting terrorism overseas,
and again in 2016 of breaching travel restrictions imposed
under notification requirements that clauses 11 and 12
of the Bill deal with. A prolific preacher of hate, in a
public speech following the 2015 Kuwait mosque bombing
and the Sousse attack in Tunisia, Brooks shouted anti-kufr

rhetoric in relation to the attacks and said, “The spark
was lit”. It was clear from the tone and content of the
speech that he supported Daesh and what it was doing.

Of course, in a free society, we should not seek to
criminalise individuals just because what they say is
offensive or shocking, but there comes a point where
such speeches cross a line, because in this instance they
incite support for terrorist groups. I do not raise those
examples simply to drag the names of the individuals
through the mud. Rather, I want to illustrate to the
Committee the type of case we are dealing with, which
this clause is intended to capture.

Nic Dakin (Scunthorpe) (Lab): It is a delight to serve
under your chairship, Ms Ryan. For my sake—I may be
being a bit slow—could the Minister be precise about
why the amendments would prevent action being taken
against the sort of individuals that he describes, who,
rightly, we want action to be taken against? That would
be very helpful.

Mr Wallace: I will get to it technically, but in summary,
if recklessness is added to someone already inviting
support, support is already being invited. The recklessness
bit is secondary, because the person has invited the
support. The problem with one of those amendments is
that it tacks on recklessness to something that is already
an offence, but it will not change that offence, because
the person has already done the inviting.

Nic Dakin: Is the argument that it is unnecessary
rather than restrictive?

Mr Wallace: I will get to that. These amendments
would prevent clause 1 from having effect. If the reckless
element were removed from the proposed new offence
and replaced with a mens rea requirement, it would
have to be proven that the person invited it. If that can
be proven, it would be the existing offence. It is unnecessary
and it would narrow back to the original, existing
statute, rather than broaden to deal with recklessness
where the person is using themselves to incite or inspire.

Nick Thomas-Symonds: I am not sure that is quite it,
but let us use that second example. There is the original
offence of invitation of support and the new offence,
which talks about expression of opinion. At the moment,
recklessness is attached to that, but intention could be
attached to it. It would not be as broad, but it would be
broader than the existing offence.

Mr Wallace: That is my point: it will narrow it from
what we are proposing. It would pretty much mirror the
existing offence. One of the alternatives in the amendments
would add recklessness to the existing offence, if I am
not mistaken, but the existing offence is that the person
has invited support, so whether or not they are reckless
does not really matter, because they are guilty of an
offence.

Nick Thomas-Symonds: The overall point is correct:
the two amendments taken as alternatives certainly
would not broaden the first offence to the extent that
the new clause does, but they would both broaden it. At
the moment, the first offence is intentional, so you can
add recklessness to it, or you can put intention on the
first part of the new offence. In both cases you would
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broaden it, but you certainly would not have the impact
of going back to the original one; you just would not
broaden it to the extent that the full clause 1 does.

12 noon

Mr Wallace: The point is that both your amendments
would require us to prove intent. You are saying, “If
you add it to the old offence, you have to prove intent,
because the old offence as it stands includes intent.” If
you add intent to the new offence, you are effectively
mirroring the existing one. Clause 1 is about trying to
deal with a gap where you find yourself unable to prove
direct intent but—I go back to the idea of the baseball
bat—know that someone is recklessly inspiring people
to join or follow a proscribed organisation.

Nick Thomas-Symonds: I am grateful to the Minister
for being so generous in giving way. If you add recklessness
to the offence as it is, you broaden it. Similarly, if you
broaden it out to expressions of opinion and you add
intention, that also broadens it. What it does not do is
broaden it to the extent that the new clause as a totality
does. That is the point.

The Chair: Can I just remind hon. Members that if
you refer to “you”, you are referring to me? The same
rules apply as in the Chamber.

Mr Wallace: I think we are referring to the subject of
the law.

The Chair: On some occasions you are, and on other
occasions you are referring to each other.

Mr Wallace: Madam Chair, I think the point is that
both amendments require more proof of intent than we
have currently decided we are trying to sort. The hon.
Member for Torfaen is seeking with his amendments for
us to have to prove intent. If it is to prove intent in the
old existing statute—intent plus recklessness—we still
have to prove intent. If we add intent to the new thing, it
will still bring it in. My view and the Government’s view
is that that is effectively starting to mirror the existing
offence, and therefore this is about recognising that
intent is already in existence in the statute book. This is
where you use yourself—not yourself, Ms Ryan, but a
person—

The Chair: Correct.

Nick Thomas-Symonds: Not that we are saying the
Chair is not inspirational. [Interruption.]

Mr Wallace: I am backed up from nowhere by Lord
Diplock. The hon. Member for Torfaen makes valid
points, but the issue here is what Lord Diplock said in
the case of Sweet v. Parsley—you could not make that
name up, could you? He did not say it to me, but
nevertheless it came to me. He said that it is

“difficult to see how an invitation could be inadvertent.”

The point is that, if the hon. Gentleman is saying that
by adding “reckless” we inadvertently go to intent, we

must get that challenge right. We are trying to plug the
fact that at the moment, unless we can prove intent, we
find it very hard to deal with that aspiration.

Nick Thomas-Symonds: With the greatest respect to
Lord Diplock, subjective recklessness is not necessarily
inadvertent. That is the whole point. However, it is not
my intention to press the matter today and I would be
very happy to enter into further discussions with the
Minister on that point.

Mr Wallace: Lord Diplock has thrown me off my
stride, or more likely it was Sweet v. Parsley that threw
me off my stride, as it is lunchtime. Our contention is
that, if we accept the amendment, there would be no
point to clause 1, and that the new section 12(1A)
offence would simply mirror the effect of the existing
section.

Similarly, the addition of a recklessness test to the
existing offence of inviting support at section 12(1)
would not address the difficulty. The requirement to
prove that an invitation—that is, a deliberate
encouragement—had been made would not be removed,
and would still need to be met in a case in order to make
out the offence. Again, therefore, the current gap would
remain. Recognising what the hon. Gentleman has said,
I invite him to withdraw the amendment and support
clause 1. However, in light of his comments I would be
happy to meet him to discuss it.

Nick Thomas-Symonds: I am grateful for that final
point, and on the basis that the Minister is happy to
meet me to discuss the matter, I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

The Chair: We discussed clause 1 stand part as part of
the group, so I shall put the question forthwith.

Clause 1 ordered to stand part of the Bill.

Clause 2

PUBLICATION OF IMAGES

Nick Thomas-Symonds: I beg to move amendment 4,
in clause 2, page 2, line 6, at end insert—

“(1C) It is a defence for a person charged with an offence
under subsection (1A) to prove that he had a reasonable excuse
for the publication of the image.”

This amendment explicitly sets out that a person charged with the new
offence under subsection (3) has a defence if they can prove a
reasonable excuse for the publication of the image.

Clause 2 fits into the category of offences I have
mentioned that are being updated to take account of
technology. Amendment 4 is not unreasonable and would
simply set out the defence of reasonable excuse. Whether
that is necessary may be subject to argument, and I am
happy to listen to the Minister’s position, but I tabled
the amendment to give a degree of comfort in relation
to the scope of the offence.

We would all agree that the situation needs to be
updated. It is set out in section 13 of the Terrorism Act
2000, on uniform. Under that provision, which was of
course passed some 18 years ago, a
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“person in a public place commits an offence if he—(a) wears an
item of clothing, or (b) wears, carries or displays an article, in
such a way or in such circumstances as to arouse reasonable
suspicion that he is a member or supporter of a proscribed
organisation.”

A term of imprisonment not exceeding six months can
be imposed.

The problem that arises is that people can now perfectly
well wear such an item of clothing, or display an article,
in a private place and take a photograph to be quickly
disseminated on social media such as Facebook or
Twitter, or by other means. It is right for the Government
to look at that. Wearing something in a private place
and putting a picture of it on social media could result
in far more people seeing it than would have happened
in the situation envisaged in the old offence, where the
item was displayed in a public place.

My first reason for tabling the amendment is simply
to add a note of caution. We are moving from criminalising
behaviour in a public place to criminalising something
that happens in a private place in the first instance, but
which technology allows to be disseminated in the public
sphere.

The second reason is that we should take care not to
extend the criminal law to behaviour that we might all
think unattractive—I hesitate to use the word “reckless”
after the previous discussion—but that none the less
would not give rise to terrorist intent. In a question
during the evidence sitting on Tuesday, I gave the example
of a 16 or 17-year-old going to a fancy dress party who
wears something that we might all regard as offensive,
in bad taste and showing poor judgment, but whom no
one would seriously want to criminalise as the clause
would do. The answer I received from Mr McGill on
behalf of the Crown Prosecution Service and Assistant
Commissioner Basu was simply that, in such cases, they
would not be interested in pushing the matter into
court. Assistant Commissioner Basu said, with respect
to the CPS and Mr McGill:

“I would never get such a case past him anyway, even if I was
prepared to put that case. We are far too busy on genuine acts of
terrorism to be concerned with such a case. What it might point to
is somebody who is in trouble and needs a bit of guidance”.––[Official
Report, Counter-Terrorism and Border Security Public Bill Committee,
26 June 2018; c.7-8, Q4.]

He referred to Prevent.

Assistant Commissioner Basu is right. Such behaviour
might suggest that someone had problems. It might just
suggest in the situation I described that they were being
offensive for the sake of it. I obviously appreciate, too,
that the Crown Prosecution Service has to apply a
public interest test, but at the same time, while that
prosecutorial discretion is important, the legal framework
we set out in the first place is also important.

I completely support the intention of the clause. It is
right that we update the law in the social-media age. We
want to deal with the dissemination of unpleasant
images. However, it is not an unreasonable amendment
to. We ask simply to put that reasonable excuse on the
face of the Bill to cover the situations I have suggested
may arise.

Gavin Newlands: I neglected to say earlier that it is a
pleasure to serve under your chairmanship, Ms Ryan.
As has been outlined by the Labour Front-Bench
spokesman, clause 2 extends the offence that would
result in criminalisation for the publication of an image,
the wearing of an item of clothing or the display of an

article such as a flag in such a way that would arouse
reasonable suspicion that a person is a member or
supporter of a proscribed organisation.

It should be noted that it is already an offence to wear
certain clothing, or to carry, wear or display certain
articles in public places. The behaviour of those who
disseminate terrorist publications intending to encourage
terrorism, or being reckless as to whether the behaviour
encourages it, is already criminalised by section 2 of the
Terrorism Act 2006 and will attract a 15-year maximum
sentence under the provisions of the Bill.

The clause would criminalise those who might be
highlighting their support for a proscribed organisation,
which is akin to using a sledgehammer to crack a nut. It
overcomplicates the response and risks targeting innocent
individuals in the attempt to target people who would
look to do us harm. In a briefing, which I am sure the
hon. Member for North Dorset fully endorses, Liberty—his
favourite campaigning group—[Interruption.] I was talking
about Liberty.

Simon Hoare (North Dorset) (Con): I know you
were.

Gavin Newlands: Indeed.

Nic Dakin: You have woken him up.

Gavin Newlands: Yes, I know. I said it for that very
reason.

Simon Hoare: It was a Pavlovian response.

Gavin Newlands: In that briefing, Liberty makes a
fair point, when it says that
“further criminalisation of photographs of a costume only exacerbates
the risk that law enforcement officials attempting to interpret the
meaning of a photograph will mistake reference for endorsement,
irony for sincerity, and childish misdirection for genuine threat.”

Simon Hoare: I suggest to the hon. Gentleman that I
do not think my response to the oral evidence—if one
can grace it with that word—provided by Liberty was
unique to me.

Gavin Newlands: That may well be the case, but
having served on previous Bill Committees with the
hon. Gentleman, I am well aware of his high opinion of
that organisation.

It must be noted that the clause risks putting additional
strain on resources. It may lead to the investigation of
innocent individuals when it would be more effective to
target those about whom we should be worried. The
new offence does not require an individual to be a
member of a proscribed organisation or to have ever
offered support to it. The only requirement is that the
circumstances around publication arouse reasonable
suspicion that a person is a member of or supports a
proscribed organisation.

During the evidence session on Tuesday, we heard a
number of everyday examples where someone could be
in breach of clause 2. As we have heard, that could
include someone dressing up in fancy dress for Halloween,
a tourist having a picture with a Hezbollah flag, the
display of a historical flag, or a journalist or academic
researching a particular field of study. Greater clarity
and safeguards are required to protect innocent parties
from being in breach of this new offence.
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I will offer one further hypothetical. I own—I am
sure the hon. Member for West Aberdeenshire and
Kincardine does, too—a T-shirt that has “Alba gu
bràth” on the front, which simply means “Scotland
forever” in Gaelic. The Scottish National Liberation
Army is not a proscribed organisation at this point in
time, but let us say it becomes one and uses that phrase
commonly. I would have no evidence—no pictures, for
example—to prove I had bought and worn the T-shirt
prior to the proscription. I could be caught by the
clause if it is not tightened.

I digress. On Tuesday, Max Hill, the independent
assessor, spoke about the vulnerability in the clause,
saying that

“some tighter definition might be of use.”––[Official Report,
Counter-Terrorism and Border Security Public Bill Committee,
26 June 2018; c. 41, Q88.]

By introducing such wide-ranging offences, we will be
asking the police, the Crown Prosecution Service and
the Procurator Fiscal Service in Scotland to make judgment
calls in the area of counter-terrorism when their time
would frankly be better spent detecting and prosecuting
actual suspects and potential terrorists.

The amendment tabled by the hon. Member for
Torfaen is sensible and would add an extra layer of
protection for innocent individuals who may be caught
up in a police investigation. It would allow for a defence
that would cover groups that may have a legitimate
reason to publish such material, and if applied appropriately
it would reduce any chilling effect in the clause. The
Scottish National party supports the amendment.

Stephen Doughty (Cardiff South and Penarth) (Lab/
Co-op): It is a pleasure to serve under your chairmanship,
Ms Ryan. I will raise a separate imagery issue, particularly
on flags, that I hope the Minister will address.

I am well aware that several organisations use slight
variants of logos, wording and other insignia on flags
and other material. I also know that that has been an
issue on what most of us would look at and consider to
be an ISIS flag in support of that organisation, but on
which clever alterations have been made by individuals
trying to evade prosecution for displaying that item. For
imagery displayed on the internet or elsewhere, it may
be that individuals will seek to avoid prosecution under
the clause or other ways by making slight alterations to
that imagery. Will the Minister explain his definition of
“reasonable suspicion” that those individuals support
such an organisation?

Mr Wallace: Clause 2 makes it an offence to publish
an image of an item of clothing or other article associated
with a proscribed organisation in such circumstances as
to arouse reasonable suspicion that that person is a
member or supporter of that organisation. As the hon.
Member for Torfaen explained, the amendment would
add a reasonable excuse defence to the new subsection
(3)(1A) offence. The hon. Gentleman indicated that his
intention is to ensure that the offence does not bite on
those who may have a legitimate reason to publish such
images, such as journalists or academics.

I am happy to assure the hon. Gentleman that the
Government share that intention, and that that outcome
is in fact already secured by the current drafting of

clause 2. The words “in such a way” will hopefully
answer both the fears of the hon. Member for Paisley
and Renfrewshire North about his T-shirt and the general
issue of having not only to display such an image but to
do so
“in such a way or in such circumstances as to arouse reasonable
suspicion that the person is a member or supporter of a proscribed
organisation.”

It is important to recognise that the mere publication
of an image associated with a proscribed organisation is
not enough on its own to constitute an offence. The offence
will only be made out if the image is published in such
circumstances as to arouse reasonable suspicion that
the individual is a member or supporter of the proscribed
organisation. In cases of a journalist featuring an image
of a flag in a news report or an academic publishing
such an image in a book or research paper, it would be
clear from the circumstances that they are not themselves
a member or supporter of the organisation. This approach
provides certainty to such individuals that they will not
be caught by the offence. It also offers the advantage
that the same formulation has been in force since 2000
with the existing section 13 offence in the 2000 Act of
wearing or displaying such an article in a public place,
and is therefore well understood by the courts.

For that reason, although I totally agree with the
objectives behind the amendment, it is not necessary to
add “reasonable excuse”. I therefore ask the hon. Member
for Torfaen to withdraw the amendment.

On the point raised by the hon. Member for Cardiff
South and Penarth, the existing offence of displaying a
flag talks about doing so “in such a way” that inspires
people. If there is evidence that someone is doing it in
such a way as to commit that offence, they will be
prosecuted.

As to the T-shirt, I will give the hon. Member for
Paisley and Renfrewshire North an alternative. If I
bought one with a statement on it such as “Scotland
Forever”—the sentiment is shared by the vast majority
of decent Scottish people and not just a few lunatics in
the Scottish National Liberation Army or whatever
they are called—I doubt that that would be as clearly
synonymous with any terrorist organisation as a National
Action one. Clearly, if someone had bought a National
Action T-shirt—and they could fit into it, which would
probably be a challenge for some of its supporters—and
it then became proscribed, of course they should remove
it, because I do not want people walking around with
terrorist T-shirts once an organisation has been proscribed.
However, I do not think that “Scotland Forever” would
fall into the category of a symbol of a terrorist organisation.
I hope that gives him some comfort that we will not
arrest people who think that Scotland is forever.

Nic Dakin: The hon. Member for Paisley and
Renfrewshire North pointed to Mr Hill’s evidence. He
talked about the vulnerability in clause 2 and said:

“I understand where the Government are trying to get to, but
some tighter definition might be of use.”––[Official Report, Counter-
Terrorism and Border Security Public Bill Committee, 26 June 2018;
c. 41, Q88.]

Has the Minister reflected on that? Can he deal with the
point that Mr Hill, with all his experience, raised?

Mr Wallace: Yes, I can. The way I reflected on that
was to seek to find out what happened with the existing
offence, which has the same wording of “in such a
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way”, and how many failed prosecutions of people who
are journalists or academics there had been under it.
My understanding is that there have been no cases of
prosecuting people who use the fair reason that they are
a journalist or are researching something. The fact that
it has been on the statute book for a long time already,
and that it has not produced the failures that some
people feared, suggests that the law has already accepted
that wording in such offences. I do not fear that there
will be a surge in wrong or failed prosecutions.

Stephen Doughty: I am sorry to press the Minister,
but I would like clarification on variants. Material that
glorifies the activities of the IRA, for example, has been
published by organisations and is available on the internet.
Individuals are removing the “I” from IRA and putting
an asterisk or something like that into the imagery, but
the rest clearly glorifies the activities of a proscribed
organisation. In his view, would that be caught be the
legislation? Would someone photo-editing an ISIS flag
and leaving everything else such as guns in the picture—they
are glorifying terrorist activities but making a slight
alteration—be caught in the legislation?

Mr Wallace: Yes, because the key is “in such a way”.
Someone does not have to fly a swastika. The hon.
Gentleman may have seen that some of the far right
used to fly a red flag with a white circle but no swastika

in it. Someone on an al-Quds parade might think that
they can alter the Hezbollah flag and somehow pretend
it is not to do with the military side, but that will not
save them if they are using it in such a way as to commit
that offence. Someone does not have to use the full
wording, but we, the prosecuting authorities, have to
prove that they are doing it in such a way as to incite or
commit that offence. I warn those clever terrorists out
there who think they can get away with it by swapping a
few letters around that that will not make a difference.

Nick Thomas-Symonds: I am grateful for the Minister’s
response and the additional reassurance he has given
about “in such a way” or “in such circumstances”. On
this occasion, he is right to say that the Bill uses the
same wording as the Terrorism Act 2000, which has a
solid body of interpretation from the courts behind it.
On that basis, I beg to ask leave to withdraw the
amendment.

Amendment, by leave, withdrawn.

Clause 2 ordered to stand part of the Bill.

Ordered, That further consideration be now adjourned.
—(Paul Maynard.)

12.25 pm

Adjourned till Tuesday 3 July at twenty-five minutes
past Nine o’clock.
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Public Bill Committee

Tuesday 3 July 2018

(Morning)

[JOAN RYAN in the Chair]

Counter-Terrorism and Border
Security Bill

9.25 am

The Chair: I remind hon. Members to switch off any
electronic devices and to feel free to remove their jackets,
although a reasonable breeze is blowing through the
room. Will Members please note that I have made a
change to the provisional selection and grouping on
clause 3 with the agreement of the Minister, Mr Thomas-
Symonds and the Scottish National party spokesperson,
Mr Newlands?

Clause 3

OBTAINING OR VIEWING MATERIAL OVER THE INTERNET

Nick Thomas-Symonds (Torfaen) (Lab): I beg to move
amendment 5, in clause 3, page 2, line 13, after “occasions”
insert

“in a 12 month period”.

This amendment would mean that a person would have to view the
relevant information three or more times in a 12 month period to
commit the offence.

The Chair: With this it will be convenient to discuss
the following:

Amendment 6, in clause 3, page 2, line 15, after
“kind” insert

“, provided that on each occasion the person intends to provide
practical assistance to a person who prepares or commits an act of
terrorism.”.

This amendment would require a person viewing information likely to
be useful to a person committing or preparing an act of terrorism to
intend to provide practical assistance of that kind in order to commit
the offence.

Amendment 7, in clause 3, page 2, line 26, at end
insert—

“(4) In subsection (3), leave out from ‘section’ to the end of the
subsection and insert ‘where—

(a) the person sets out a reasonable excuse for their action
or possession; and

(b) the excuse in paragraph (a) is not disproved beyond
reasonable doubt.’.”.

This amendment would mean that a person has a defence to the offences
in section 58 of the Terrorism Act 2000 as amended if they raise a
reasonable excuse and that excuse cannot be disproved beyond
reasonable doubt.

Amendment 8, in clause 3, page 2, line 26, at end
insert—

“(5) After subsection (3), insert—

“(3A) A reasonable excuse under subsection (3) may
include, but is not limited to, that the material has
been viewed, possessed or collected—

(a) for the purposes of journalism;

(b) for the purposes of research;

(c) by an elected official, or an individual acting on
behalf of an elected official, in the course of their
duties; or

(d) by a public servant in the course of their duties.

(6) At the end of subsection (5) insert—

“(c) “elected official” has the same meaning as section 23
of the Data Protection Act 2018; and

(d) “public servant” means an officer or servant of the
Crown or of any public authority.”.”.

This amendment would explicitly set out non-exhaustive grounds on
which a reasonable excuse defence might be made out.

Amendment 9, in clause 3, page 2, line 26, at end
insert—

“(7) The Secretary of State must within 12 months of the
passing of this Act make arrangement for an independent review
and report on the operation of section 58 of the Terrorism
Act 2000 as amended by subsection (2).

(8) The review under subsection (7) must be laid before both
Houses of Parliament within 18 months of the passing of this
Act.”.

This amendment would require the Secretary of State to conduct a
review and report to Parliament on the operation of the new offence
inserted by this clause.

Nick Thomas-Symonds: I am grateful for the opportunity
to speak to all the amendments together, Ms Ryan,
which I think will assist the speed of business in Committee
this morning. The Opposition support the aims of
clause 3, as I made clear on Second Reading. A clear
problem with the law is that the Terrorism Act 2000
covers downloading but not streaming. As I remarked
on clause 1, updates to the law need to be made to take
into account technological changes. The reality is that
people now live-stream many things, rather than formally
downloading them. It is not right that we criminalise
the downloading but not the live-streaming. That clearly
has to change.

However, two major points arise on the updated
offence. The first is that it has to be workable from a
practical perspective. If it is not, that will clearly be a
problem. The second is that the clause should not bring
into our criminal law those who carry out perfectly
legitimate activities, so how the offence is drawn is
extremely important. It was with those two factors in
mind that I tabled my five amendments. They all aim,
first, to make the clause workable, and secondly, to
ensure that the way the clause is drawn targets the
activity that we all wish to target and to criminalise but
not that which I am sure every Committee member
would want to encourage.

Amendment 5 relates to the period of time in the Bill
over which the three clicks would be considered to give
rise to a criminal offence. I proposed it as a safeguard
on the three clicks, although I have severe reservations
about the three clicks provision. It is vague, as it stands—we
do not know whether it will be three clicks on the same
stream or on different streams. By its very nature, it is
also arbitrary. I have tabled amendment 5 to draw a
period of time to the attention of prosecutors in making
decisions on this new offence. I do it on the basis that I
have reservations about the underlying three clicks approach
in any event.

Amendment 6, on the intention to provide practical
assistance, is based on something the Home Secretary
said on Second Reading. The chair of the Home Affairs
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Select Committee, my right hon. Friend the Member for
Normanton, Pontefract and Castleford (Yvette Cooper)
intervened on him and made the sensible point that, as
clause 3 stood, she was concerned that the Select Committee
itself could be in trouble under that clause. He replied:

“The objective is clearly to find and punish those with terrorist
intent.”—[Official Report, 11 June 2018; Vol. 642, c. 633.]

That may be right at a common-sense level, but is not
quite what the three clicks approach does, because there
is no intention requirement alongside it. Amendment 6
would simply introduce the intention requirement to
which the Home Secretary referred on Second Reading.

Amendments 7 and 8 are about the reasonable excuse
defence, which I would like to see added to the Bill. It
would be an important safeguard and reassurance to
academics, researchers, members of the Home Affairs
Committee or anyone else who might be viewing this
type of content, not—to use the Home Secretary’s
words—with any kind of terrorist intent, but for perfectly
legitimate reasons in studying this kind of activity and
helping the rest of society to understand and defeat it.
That is very important and something that we should
all encourage.

Amendment 7 would also reverse the burden of proof.
It should not be for the person raising the reasonable
excuse defence to have to prove it. Once raised as a
defence, it should then be for the prosecution to disprove
it beyond reasonable doubt. I am sure the Minister will
also pick up that that reverse burden is in the Terrorism
Act 2000 and, in my view, it is reasonable to expect that
it should also be in this Bill.

Amendment 9 would provide for a review of the
operation of the clause and a report to Parliament on it.
If we were to persist with the three clicks approach,
Parliament would need to look at its operation carefully
in terms of how it is drawn and its workability.

To conclude, I am greatly concerned by the three
clicks approach. I have tabled five amendments aimed
at workability and safeguards, and I hope they will be
considered carefully by the Minister.

Gavin Newlands (Paisley and Renfrewshire North)
(SNP): It is a pleasure to see you in the chair again,
Ms Ryan. I support amendments 5 to 8 in the name of
the hon. Member for Torfaen. As has been outlined at
various stages, clause 3—and the Government’s three
clicks policy—has received the most attention and probably
the most public criticism of any part of the Bill.
Furthermore, I think the Minister knows that it is
imperfect in its current guise. He has been open about
the fact that the Government are not fully aligned to the
three clicks policy, as the Home Secretary commented
on Second Reading.

The Minister and the Government have my sympathy
on this. The first job of any Government is to keep their
citizens safe in these difficult times of high terrorist
threat combined with the constant march of technology
and online communication. It is very hard to keep
legislation up to date and answer the calls of police and
security services for further powers, while maintaining
the balance of freedom and civil liberties that we expect
and enjoy.

The SNP has serious concerns about how the policy
will work in practice, and the impact that it may have on
innocent individuals who have no interest in, intent to
engage in, or no wish to encourage terrorist acts. It is

self-explanatory that anyone who downloads or streams
content for the purpose of planning or encouraging
terrorist activity should face a criminal charge and, if
convicted, a long sentence. Nobody would disagree with
that, but this is about finding the most effective approach
that targets the right individuals.

I accept the Government’s point that more people
now stream material online than download it to a
computer or other device, and as such it is vital that we
continue to review our counter-terrorism approaches
and ensure they meet the current threat level, but the
Government’s approach to tackling streaming content
through the three click policy is riddled with difficulty.
Amendment 5 deals primarily with timing and does not
take into account when a prosecution may be made.

The Government suggest that the three clicks policy
is designed as a protection for those who accidentally
access certain content online, but we must consider how
easy it is for someone to click on a relevant source that
could put them into conflict with the provision. It could
catch someone who had clicked on three articles or
videos of a kind likely to be of use to a terrorist, even if
they were entirely different and unrelated and the clicks
occurred years apart. Timing is crucial, because it would
be difficult to accuse someone of being involved in
terrorist activity if they had clicked on a certain source
three times over a 10, 15 or 25-year period. Those
concerns were echoed in the evidence session, and the
independent reviewer of terrorism legislation, Max Hill—
who we should all listen to—expressed his concern
about the variable threshold proposed. We should act
on that independent and expert advice by introducing a
safeguard that could effectively help to identify a pattern
of behaviour.

Richard Atkinson, the chair of the Law Society, also
voiced his concerns about the Government’s three clicks
policy, stating that it could undermine or restrict those
with legitimate cases, and that the lack of any consideration
of timing makes the measure very vague. He said:

“To leave the law in the hands of prosecutorial decision as to
whether or not it meets the public interest is a step too far. I think
there is a need for greater definition around what is being sought
to be prohibited.”––[Official Report, Counter-Terrorism and Border
Security Public Bill Committee, 26 June 2018; c. 31, Q74.]

Amendment 5 would add the safeguard that an individual
would have to view the information three times or more
in a 12-month period to have committed an offence, and
that position was supported by Max Hill during the
evidence session.

On Second Reading many Members made clear their
concerns about the lack of other safeguards in clause 3,
particularly regarding intent—for example, the clause
does not take into account the length of time that
anybody watches a video or views a website. That point
was raised by the hon. Member for West Aberdeenshire
and Kincardine on Tuesday in a question to Gregor
McGill, who confirmed that the length of time that
someone watches a video is not defined in the Bill, so
watching a video or viewing a website for one second by
mistake could be counted under the Government’s three
strikes policy.

I accept the point made by Mr McGill that such
breaches would be harder to prosecute, and that discretion
would be applied, but as I have said, I am not comfortable
with leaving such a wide area open to prosecutorial
discretion. More importantly, as Max Hill said, such an
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offence without a test of intent is too broad and would
capture too many innocent individuals. It is important
that the Home Secretary accepts that a balance can be
struck between liberty and security. Hoda Hashem, a
law student at Durham University and one of many
individuals and groups who sent helpful briefings to the
Committee—I thank them all on behalf of the SNP—
summed it up well by saying,

“the certainty and precision of laws are essential principles of our
legal system. It allows ordinary people to know when their
behaviour might veer into the realm of criminality, and it also
means that the government and police cannot arbitrarily choose
who to prosecute. In effect, it is wrong for the Home Secretary to
argue that it would be down to the Police and CPS to fix a bad
law. As a matter of principle, it is for Parliament to ensure that the
laws it passes are clear enough to be applied consistently and,
more importantly, predictably…If the government is serious about
striking the right balance between liberty and security, the offence
must include a criminal intent, or it must be withdrawn altogether.”

The Government may claim that adequate safeguards
are in place to protect innocent individuals, but as we
have heard, few agree with that position. That is why we
support amendments 7 and 8, which have been tabled
by the Labour party. The Government are asking for
wide and vague powers, and we need safeguards in
place to protect innocent individuals by ensuring that
they are not prosecuted in the first place, and to provide
for an adequate defence in the event that non-terrorists
are taken to court. The stress placed on someone who
was being investigated in that scenario would be extreme.
Unless the safeguards are strengthened, and
notwithstanding the Minister’s commitment regarding
journalists and academics, it would be a brave journalist
or researcher who would not be deterred or at least
have second thoughts before viewing such material.
Max Hill warned that thought without action must not
be criminalised. We all agree that real terrorists should
have nowhere to hide. We should also agree that legislating
in the name of terrorism when the targeted activity is
not actually terrorism would be wrong.

As we have heard, the French courts struck down a
similar attempt by the French Government. In addition,
a UN special rapporteur, Professor Joe Cannataci, expressed
concerns about this provision, saying:

“It seems to be pushing a bit too much towards thought
crime…the difference between forming the intention to do something
and then actually carrying out the act is still fundamental to
criminal law. Whereas here you’re saying: ‘You’ve read it three
times so you must be doing something wrong’.”

In our view, amendments 5 to 8 are eminently sensible
and, indeed, vital if the Government are to have any
chance of surviving a legal challenge to elements of
clause 3 and—almost as importantly—if they want to
make good on the Home Secretary’s commitment that a
balance can be struck between liberty and security.

The Minister for Security and Economic Crime (Mr Ben
Wallace): It is a pleasure to serve under your chairmanship,
Ms Ryan. I thought that instead of embarking on a
long prosecution of clause 3, it would be best to meet
the hon. Member for Torfaen to discuss his amendments.
I have said from the outset of proceedings on the Bill
that my intention was to seek advice and suggestions
from all parts of the political spectrum, and I felt early
on that the three clicks provision presented a challenge.
It opens up a whole debate about whether there were

three clicks or four clicks, how far apart the clicks were,
whether a time limit should apply to the clicks and so
on. We were getting away from what we all agree on,
which is the need to amend the legislation to reflect
modern use of the internet—the streaming of online
content. Partly because of technological advancements
and the speed of the internet, people no longer download
podcasts in the way they used to; they just click on their
4G device and stream the content. That is, of course, a
problem for our intelligence services and law enforcement
agencies, which often have to deal with people streaming
content rather than downloading and holding it.

As I said, I have spoken to the Opposition Front-Bench
spokesman on this issue and the Government will go
away and examine a better solution to the three clicks
issue. I hear the strong views about a reasonable excuse,
and a debate can be had about judicial discretion.
Campaigners for judicial discretion are sometimes also
those who want much more prescriptive legislation that
can contradict their earlier motives. If we included a list
of reasonable excuses, rather than leaving it up to a
judge to decide, would we end up with a list of 150?
That is a matter for further debate, but I have asked
officials to see whether reasonable excuses are listed in
full anywhere else in statute. I understand that it may be
possible to give examples rather than a full list.

I can assuage some of the fears expressed by the hon.
Member for Paisley and Renfrewshire North about
section 58. First, I cannot find a record of a journalist
being prosecuted under the existing section 58, which
has been in existence since 2000. Over 18 years, journalists
and academics have downloaded some of this content,
and they have not, I understand, been prosecuted even
if they have failed to provide a reasonable excuse. That
relates to section 58(3) of the original Act. We have
heard claims of armageddon and the fear that suddenly
everyone will be arrested, but that will not materialise—it
certainly has not done in 18 years. I hope that that
assuages the fear expressed by the hon. Gentleman.

I do not think that simply updating the provision
should be cause for concern. It is an attempt to tackle
the difficult issue that modern terrorism unfortunately
uses incredibly slick recruiting videos—they are grooming
videos—to pull people away from the society they are
in, to radicalise them and to get them to do awful
things. Recently, a young man was found on the way
into Cardiff—not far from the constituency of the hon.
Member for Torfaen—with knives and an ISIS flag. We
found no evidence that that young man had ever met a
Muslim, was from a Muslim family or had been to a
mosque. He had simply been radicalised by watching
streamed videos online. That is the power of such
persuasion, and we also see it reflected in cyber-bullying
and sexualisation. It is a real issue that we have to face.

9.45 am

Therefore, with the Committee’s leave, I would like to
indicate clearly that we are going to look at a better
solution for the issue in the amendment, which will take
on board the very clear recommendations from Opposition
Members and others, to make sure that the Bill reflects
an offence that deals with the current threat of streaming.

Afzal Khan (Manchester, Gorton) (Lab): Will the
Minister look at not only the question of the clicks, but
what possible safeguards could be incorporated? For
example, we talked about journalists and academics.
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Mr Wallace: Section 58(3), as it stands, says:
“It is a defence for a person charged with an offence under this

section to prove that he had a reasonable excuse for his action or
possession.”

If we can build on that—whether that means expanding
reasonable excuse or accepting that reasonable excuse is
already in there—and couple it with new wording that
does not sound like three clicks or three attempts, I
think we can come to a position that is satisfactory. We
will definitely try to do that on Report. If the Committee
would like, I can deal with the individual amendments
that have been put forward, but I am in contact with the
hon. Member for Torfaen to ensure we progress this.

Simon Hoare (North Dorset) (Con): Would it be fair
to characterise the challenge my right hon. Friend has
admitted the Bill faces as one of providing flexibility for law
enforcement and uncertainty for perpetrators, while
recognising the fact that, as he has alluded to, the down-
loading and streaming culture has changed and there is
a lacuna in the existing legislation that needs to be filled?

Mr Wallace: Yes. That is the challenge for all policy
makers: where legislation is too tied to the technology
of the day, they end up becoming a prisoner of that
legislation. Obviously, when the Act was written in
2000, or probably in 1999, it talked about a person who
was guilty of an offence if he collected or made a record
of information. No one thought in 2000 that, with 4G,
and with 5G around the corner, people would not be
downloading everything and that things would be done
much more in a live stream.

That is the challenge for not only law enforcement,
but other policy, whatever regulations we are doing. If
someone is sitting in the Treasury, I should think that
they are perplexed—I am not going to wander off my
brief, because I will get into trouble—at how certain
companies exploit old tax regulation to make huge
profits, simply based on the fact that that regulation
was written for an analogue and not a digital day. That
is the same challenge we face in law enforcement.

In the spirit of what I have said from the very start of
the Bill, and as I said when the Criminal Finances
Act 2017 went through the House previously, I am
determined that we collectively try to get to a place that
will help our law enforcement and intelligence services
and meet their need, but also reflect the very real
concerns that have been raised.

Nick Thomas-Symonds: I am grateful to the Minister
for that answer and for the constructive discussions he
facilitated with me yesterday. It is important that we
work constructively to get this clause absolutely right. I
welcome the Minister’s approach in terms of not sticking
to the three clicks approach—in fairness, he himself
expressed reservations about it at an earlier stage—and
in terms of the reasonable excuse defence, and I say that
in respect of both the reverse burden, which is in the
original Terrorism Act 2000 anyway, and of looking at
whether we can put a non-exhaustive list of examples
on the face of the Bill. All those things would be helpful
in getting this clause into the right place. On that basis, I
am happy not to press any of the amendments to a vote
at this stage, and I look forward to what the Minister
will bring forward on Report. I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 3 ordered to stand part of the Bill.

Clause 4

ENCOURAGEMENT OF TERRORISM AND DISSEMINATION

OF TERRORIST PUBLICATIONS

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: Clause 4 updates the law on the
encouragement of terrorism, to ensure that it properly
protects children and other vulnerable people. It amends
sections 1 and 2 of the Terrorism Act 2006, which
provide for the offences of encouragement of terrorism
and dissemination of terrorist publications respectively.
A statement containing an encouragement of terrorism
for the purpose of section 1 and a terrorist publication
for the purpose of section 2 are defined as a statement
or publication that is likely either to be understood by
members of the public to whom the statement or publication
is published or made available as a direct or indirect
encouragement to acts of terrorism or to be useful in
the commission or preparation of acts of terrorism.

Those who radicalise others and who incite violence
and hatred often target the most vulnerable in our
society, seeking to spread their poison as wide as possible
and to cause the maximum harm. Reflecting that, the
focus of the section 1 and 2 offences is on the actions of
the radicaliser, rather than of the person being radicalised.
Specifically, it is on the nature of the encouragement to
terrorism and on the intention, or recklessness, of the
person doing the encouraging or disseminating the terrorist
publication—that their actions should directly or indirectly
result in another person preparing or committing an act
of terrorism.

Other offences will of course apply if a person being
encouraged goes on to prepare or commit an act of
terrorism as a result, but those sections are specifically
targeted at the harm intended, risked or actually caused
by the radicaliser. That was Parliament’s intention when
it created those offences in 2006, and clause 4 closes a
gap so as to give full effect to that intention.

At present, the wording of sections 1 and 2 means
that those offences are committed only if a person being
encouraged or being shown a terrorist publication is
objectively likely to understand what they are being
encouraged to do. That produces Parliament’s intended
result in cases in which encouragements are published
or terrorist publications are disseminated to the general
public and, in most cases, to a particular individual who
has been targeted for radicalisation.

However, it also produces an unintended gap in cases
in which a child or vulnerable adult is targeted for
radicalisation and may lack the maturity or the mental
capacity to fully understand what they are being encouraged
to do, even when, to an objective bystander, it would be
clear what the radicaliser was seeking to achieve. In
such cases, the radicaliser may be purposefully seeking
to indoctrinate and groom a child or vulnerable adult to
become involved in terrorism but could potentially evade
liability for doing so, despite their best efforts and their
worst intentions to cause serious harm, if they could
establish that the current tests in sections 1 and 2 were
not met, because their target did not fully understand
what they were being encouraged to do.

We do not believe that any case has so far arisen in
which this issue has prevented a prosecution, and thankfully
we do not anticipate it being relevant in large numbers
of cases in the future. However, we consider it important
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to take this opportunity to close that gap, which is well
highlighted by the recent and horrifying case of Umar
Haque, who was jailed for life after pleading guilty to
disseminating terrorist publications to large numbers of
children, whom he encouraged to carry out Daesh-inspired
attacks, as well as being found guilty of a number of
other serious offences, including plotting terror attacks.

I am not sure whether hon. Members are aware of the
case, but Haque taught at unregulated schools in north
London, exposing his views to, we think, hundreds of
children, getting them to swear allegiance to ISIS, to
re-enact attacks and to watch beheading videos, and
then threatening that they would go to hell if they told
their parents or other people. That is an example of the
campaigns deliberately targeting the vulnerable and the
young that some Daesh members get involved in.

We have seen in a number of lone wolf attacks—
individual attackers, rather than complex plots—people
with significant conditions who have been groomed or
encouraged to do things. That is a very real example of
why we have to be alert to the desperate measures that
Isis involve themselves in. They are totally indiscriminate
about who they encourage or who they wish to use to
spread their hate.

I do not think that that is entirely on one side of the
spectrum, and we could look at some examples of
neo-Nazis and the far right: they, too, are casting their
net wider and wider. Lonely, often damaged, young
individuals sitting in their bedrooms are attracted to
being part of some white, superior ideology. Again, that
is why we are trying to close this gap.

This measure will help to ensure that the most vulnerable
people are protected from radicalisation and prevented
from engaging in terrorist activity. By extension, it will
help to protect the wider public from acts of terror
perpetrated by those who are vulnerable and who, as we
have seen, may be exploited and manipulated by others
for terrorist ends. I beg to move that clause 4 stands part
of the Bill.

Nick Thomas-Symonds: I can deal with the clause
relatively briefly, because the Opposition support it.
The way in which sections 1 and 2 of the Terrorism
Act 2006 are drafted means that they do not capture
some of the activity that we wish to criminalise. The
drafting of the 2006 Act looks at the victim and at
whether, objectively, they are likely to have understood.
As the Minister set out, section 1(1) states:

“This section applies to a statement that is likely to be
understood by some or all of the members of the public to
whom it is published”.

That means that anyone who is a vulnerable adult or a
child, or anyone who may, on that objective test, be
unlikely to understand it, is not covered by the law as it
stands. Clearly, that needs to be tightened up.

The second part of the clause, which refers to section 1(2)
of the 2006 Act, substitutes the test of “a reasonable
person” for the test that exists. That is an entirely
sensible change. Taken together, the changes mean that
when we look at dissemination of this material, we can
consider vulnerable victims, whether they are adults or
children, and not be stuck with the objective test, which
means that they cannot be covered. On that basis, the
Opposition support clause 4.

Stephen Doughty (Cardiff South and Penarth) (Lab/
Co-op): It is a pleasure to serve under your chairmanship
again today, Mrs Ryan.

I listened with interest to what the Minister and my
hon. Friend the Member for Torfaen said. I agree that
there is a gap that needs to be addressed. In a number of
the cases of which I am aware, both locally and elsewhere,
this process of grooming is insidious and often involves
what at first appear to be harmless activities, such as
taking young people away for an adventure or a sporting
occasion—perhaps football. Food is often a common
factor: something as innocuous as going for chicken
and chips in Cardiff bay may lead to a situation in
which material or ideas are put in the minds of vulnerable
or unaware young people in particular.

There was the case of Reyaad Khan, who, unfortunately,
came from my constituency, although he was living in
the constituency of my hon. Friend the Member for
Cardiff West (Kevin Brennan) at the time. He had been
to fight in Syria, and he was regularly meeting with
other people in the local area, having what would
probably be innocuous conversations to most people.
However, at some point, things get put into people’s
minds and suggestions are made. When those are vulnerable
individuals, such as those who have become disaffected
with friends or traditional sources of authority or
guidance—whether that is their local mosque or their
family—they can become vulnerable to more alarming
suggestions and perhaps to specific suggestions that
they commit particular acts or engage in particular
activity. In the case of some individuals, the process of
grooming is often long, and it is often hazy, grey territory.

Will the Minister say a little more about where he
believes the new clauses would take us in terms of the
point at which an offence is committed? Obviously, we
would not want a whole series of processes to be
accidentally caught up in this—legitimate contact between
individuals, and discussion and friendship groups. Whether
or not we agree with certain individuals and what they
might be suggesting, it would not cross the line of being
a terrorist offence. Clearly, however, at some point
material may be provided, or ideas or suggestions made,
that may lead someone to go on to commit heinous
activities. Where on the spectrum does the Minister
believe that offences will start to be committed, and
how will the provisions apply?

10 am

Mr Wallace: I thank the hon. Member for Cardiff
South and Penarth, who is right about that method.
The tragedy is that we now see that in county lines and
crime. Loaded 15-year-olds go off into the valleys—or
the dales, in my part of the world—ensconce themselves
there and are told, “We will treat you like a grown-up.
Here are some free drugs, and here is something of
value.” That grooming over a period allows some pretty
nasty people to inflict county lines on our communities.
The hon. Gentleman is right when he says that is a
phenomenon of grooming.

It is important to note what clause 4 is really doing.
Sections 1 and 2 on the encouragement of terrorism are
already in the Terrorism Act 2006. At the moment, you
have to prove both sides: that the people you are delivering
the message to are willing and able to accept it, and that
the message you are giving is encouraging terrorism.
The offence is the encouragement of terrorism. As I
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said, this offence is often complemented, or a training-type
offence is used instead. That is, effectively, where we see
encouragement. Clearly, we have to prove that, and that
is where the criminality starts and stops. For example, I
am encouraging someone if I say, “This is great. Look
at what ISIL is doing. Look at these beheadings. This is
something we should get involved in.” That offence
remains unchanged, and that, effectively, is the boundary
of passive into active support.

At the moment, there is the double couple of that
action plus the people having to be receptive. Our
challenge is what to do when that is targeted at vulnerable
people. That is why we have sought to close that gap. We
do not expect this to be used in a major way. We have
not seen much evidence yet of people using it as an
excuse. We were worried about the offence that I quoted
of the teacher being used, and we see a growth in
unregulated space. I think my hon. Friend the Member
for North Dorset was talking about this earlier.
Unfortunately, we are seeing more and more people
being diverted into home schooling or unregulated space,
where I am afraid people can get their hands on people
to effectively brainwash them.

Nic Dakin (Scunthorpe) (Lab): I am concerned about
the issues the Minister is raising in terms of unregulated
schools and about whether this measure on its own can
tackle that problem. What else is being done to address
this? I recognise that this may well involve working with
other agencies. As the Minister has highlighted this as a
major area of concern, it is important that we check
that nothing else needs to be done to address it.

Mr Wallace: The hon. Gentleman is right. All terrorist
legislation always bumps into freedoms and liberties.
Religious freedom is something we hold very dear to
our hearts. In my constituency, most unregulated schooling
space is perfectly fine and perfectly adequate. People
receive their religious schooling there. There is a long
tradition in this country of home schooling. From time
to time, all of us will hear in our mailbags from the
champions of home schooling.

The hon. Gentleman is right that, from my point of
view as Security Minister, there is a genuine concern
that safe spaces—which the next clause deals with—are
where the modern terrorist operates. Whether that safe
space is on the internet—streaming—or in unregulated
or home schooling, it allows messages to be targeted at
young people, and we have to be alert and explore what
we can do.

On the hon. Gentleman’s specific point on unregulated
schools, and in the light of the importance that we in
this country attach to religious freedom, there are more
than just straightforward primary legislation methods
to address the problem. Those include working with
regulators, other Departments and local authorities to
make sure that they are alert to the issue. Working with
religious leaders to make sure that they are alert to the
quality of teaching in those settings is another way of
dealing with it.

Nic Dakin: I am concerned about the rise in exclusions
in some parts of the country, which is related to the rise
in home schooling. This is creating a space in which,
because of the greater fragmentation of the education
service, intelligence is perhaps more likely to be lost. It
is important that the work being done in this area tries
to cohere things back together.

Mr Wallace: Before I get dragged off and told I am
speaking out of order—I got a look from the Chair—let
me say that the vulnerability that the clause tries to deal
with reflects the vulnerability being exploited in our
communities. We need to be alert to safe spaces, whether
they are in an educational setting, an internet setting or
a social setting, such as sports clubs. We have historically
seen paedophiles target football clubs and everything
else, as happened in my constituency, but now, unfortunately,
we see extremists targeting them as well. We all have to
do what we can to make sure that such safe spaces,
containing vulnerable people, are closed off.

Julia Lopez (Hornchurch and Upminster) (Con): I
also share the concerns on home education—as the
Minister will know, because I have expressed them to
him personally. I wonder whether, at the very least, an
amendment could be tabled that would exclude from
home educating any household of which a member has
been convicted of a terrorist offence. I know how
passionately a lot of home educators feel about their
freedoms, and I respect those freedoms, but I wonder
whether we could put such an amendment forward at
the very least. I know that my hon. Friend the Member
for North Dorset is also looking into this area and that
a home education consultation is under way.

The Chair: Before the Minister answers, I think we
are wandering a little far from the purpose of the clause.
Maybe we should come back and focus on that.

Mr Wallace: On the subject of clauses, my hon.
Friend makes a valid point. I will ask officials to explore
the concept of how we ensure the protection of the
home-schooled. I will revert to her with all those details,
probably in writing.

The point is that vulnerable people are being exploited
and groomed, and unfortunately they are being encouraged
into extremism. As the law stands, there is potentially a
defence for people whom we would like to prosecute,
because the vulnerable people they exploit are viewed as
not being aware of what they may be doing. We are
trying to plug that gap, which will hopefully go some
way to making sure that these environments are not
exploited.

Question put and agreed to.

Clause 4 accordingly ordered to stand part of the Bill.

Clause 5

EXTRA-TERRITORIAL JURISDICTION

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: We talked about safe spaces when
considering clause 4. One of our biggest challenges, as
it is for many of our European allies, is the number of
foreign fighters and people who have gone abroad to
fight. Some have been encouraged to do so and some of
them have been conned into doing so. It breaks my
heart to see 15-year-old girls effectively seduced to go
off to throw their lives away in dangerous parts of the
world. It might sound fun to run away from home, but
I assure the Committee that when those girls see the
horrors of Raqqa or Aleppo, it is no laughing matter
—indeed, some of them have even lost their lives in
doing so.
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[Mr Wallace]

We have to do more to deal with offences that happen
overseas, and with those who set themselves up in safe
spaces, and reach back into the United Kingdom, destroy
lives and encourage terrorism. We are not alone in that
challenge. I met the German and French interior Ministers
at a G7 event, and it is also a challenge for them. These
things often happen a long way away, but can have a
horrific impact on our streets and on families in this
country. Some of the offences committed in this country
have included killing people in places such as London
Bridge and Borough market, and they were inspired by
people who have sought sanctuary abroad, as they
would see it. We must do more about that.

Clause 5 extends the jurisdiction of UK courts to
cover further offences, so that we can bring to justice
persons who commit acts of terrorism abroad. Section 17
of the Terrorism Act 2006 already provides extra-
territorial jurisdiction for a number of terrorist offences.
Extraterritorial jurisdiction means that a person may
be prosecuted in the UK for conduct that took place
outside the United Kingdom, but would have been
unlawful had it taken place here. For the offences listed
in section 17, it is not necessary for the individual to be
a UK national or resident, and the offending need not
be directly linked to the UK.

Through section 17 of the 2006 Act, and similar
provisions in the Terrorism Act 2000, the UK already
takes extraterritorial jurisdiction for most terrorism
offences where that might be relevant. It means, for
example, that the British courts are able to prosecute
people who return to the UK having been involved in
fighting with a terrorist organisation overseas, or been
involved in a terrorist plot with a significant international
dimension. That is an essential power for dealing with
the threat posed by foreign fighters and to ensure that
such people can be brought to justice. As I made clear
on Second Reading, about 40 individuals who have
returned from conflict in Syrian and Iraq have been
convicted so far, many through the use of extraterritorial
powers.

Clause 5 extends extraterritorial jurisdiction to three
further offences, and widens the coverage of a fourth,
with the result that all relevant terrorism offences will
now be subject to extraterritorial jurisdiction. That will
ensure that there are no gaps in our ability to prosecute
individuals who engage in terrorist activities overseas
that would be unlawful in this country if they returned
to the UK.

Specifically we are extending extraterritorial jurisdiction
to the following offences: section 13 of the Terrorism
Act 2000, under which it is an offence to display a flag
or other article associated with a proscribed organisation;
section 2 of the Terrorism Act 2006, under which it is an
offence to disseminate terrorist publications; and section 4
of the Explosive Substances Act 1883, under which it is
an offence to make or possess explosives under suspicious
circumstances.

We are also extending the coverage of extraterritorial
jurisdiction to section 1 of the Terrorism Act 2006,
under which it is an offence to encourage terrorism.
That offence already has extraterritorial jurisdiction for
where an act of terrorism is encouraged that would
constitute a “convention offence”, meaning an offence
listed in certain international agreements. Clause 5 would

remove that limitation so that it would be unlawful to
encourage any act of terrorism while overseas. That is a
particularly relevant and timely change to our terrorism
legislation.

International travel for purposes such as training,
receiving direction from or fighting with a terrorist
organisation has long been a feature of the terrorist
threat faced by this country. In response, we have taken
an incremental and proportionate approach to extending
the territorial reach of our criminal law in those areas
where there is a persuasive operational case for doing
so. We recognise that extraterritorial jurisdiction is an
exceptional power, but it is also essential to ensure that
modern terrorists can be brought to justice.

Most recently we added to section 17 of the Terrorism
Act 2006 the offences of preparing terrorist acts and
training for terrorism—that was in 2015 in response to
the then still developing threat from those who travelled
to Iraq and Syria, in particular to join Daesh. Experience
since then has shown a strong operational case for
further extension of the extraterritorial jurisdiction provided
by the clause. Some individuals located in Syria and
Iraq have reached back to others in the UK and elsewhere,
through social media and other online platforms. They
have done so to spread propaganda, to disseminate
terrorist publications, to promote Daesh and its aims,
including through publishing flags and logos associated
with organisations, and to encourage others to carry
out terrorist attacks in the UK and other countries.

10.15 am

Of course propaganda, radicalisation and recruitment
have long been a core part of the activities of terrorist
organisations, but with the emergence of modern online
technologies that can better facilitate and multiply such
activity, and of modern organisations such as Daesh
that are able to take full advantage of them, we have
seen an unprecedented increase in the scale and intensity
of online radicalisation and outreach. The police and
MI5 report that it is playing a significant part in driving
the terrorist threat we now face, but they currently have
incomplete powers to prosecute the individuals responsible
if they return to the United Kingdom. It is vital that we
give those responsible for protecting us from this threat
the power they need, and that our legislation keeps pace
with the changing and evolving methods. Clause 5 will
do just that.

These are exceptional powers, and section 17 of the
2006 Act provides certain safeguards that have, for the
last 12 years, ensured that they have been used appropriately.
The further offences added to section 17 by clause 5 will
also be subject to those safeguards. Any decision to
prosecute will be taken by the police and the independent
Crown Prosecution Service on a case-by-case basis. The
CPS will need to be satisfied that the prosecution would
be in the public interest and that there is sufficient
evidence to provide a realistic prospect of conviction.
Before any trial can take place, prosecutions under
section 17 for an offence committed overseas may only
be instituted with the consent of the Director of Public
Prosecutions. As a further safeguard, recognising that
extraterritorial jurisdiction power is not limited to British
nationals, if it appears to the Director of Public Prosecutions
that the offence was committed for a purpose wholly or
partly connected with the affairs of a country other
than the UK, she may only give consent with the
permission of the Attorney General.
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Nick Thomas-Symonds: I rise to support the clause.
The Minister has already set out that extraterritorial
jurisdiction is nothing new under our law. It most
certainly is not, and the effect of this clause is to extend
that extraterritorial jurisdiction to new offences, including
under section 13 of the Terrorism Act 2006, which is
about uniforms and flags associated with proscribed
organisations; section 4 of the Explosive Substances
Act 1883, which is the making or possessing of explosives
in suspicious circumstances; the dissemination offence
under section 2 of the 2006 Act, which we referred to in
our debate on clause 4; and finally to section 1 of the
2006 Act on encouraging terrorism.

I would press the Minister to elaborate a little more
on the point made by the independent reviewer of
terrorism legislation in his evidence to the Committee,
expressing concern about the way in which extraterritorial
jurisdiction is applied to UK citizens on the one hand
and non-UK citizens on the other. The Minister referred
to the Attorney General’s permission being given in
certain circumstances, where we have British nationals
on the one hand and on the other we do not. While the
Opposition wholly support the clause, it would assist if
the Minister at least addressed the concern that the
independent reviewer raised about the clause in that
regard.

Stephen Doughty: I agree with the comments the
Minister and my hon. Friend have made on this clause 5,
but I would be interested in the Minister’s remarks on
this point: if an individual has committed these offences
or any of the existing offences abroad, it is crucial to
detain them at the border when they attempt to re-enter
the UK. There have been some worrying reports in the
last few weeks about stolen passports or identity documents
being available, and being used by criminals and those
who have potentially committed terrorist offences overseas.
It is crucial that we co-operate with Europol and Interpol,
through the databases on stolen documents, to stop
individuals who are attempting to sneak back in, perhaps
because they have committed the offences outlined in
the clause—indeed, they are the most likely to be trying
to avoid detection on entering the UK. Can the Minister
say a little about what steps are being taken to enforce
not only the existing measures, but the measures as
outlined in clause 5?

Mr Wallace: First, on the point made by the hon.
Member for Torfaen, I heard what was said by the
reviewer of terrorism legislation, Max Hill, about this
issue, but the United Kingdom needs to protect itself in
respect of certain offences that are being committed
abroad and having an impact on us here. My memory is
that the reviewer of terrorism legislation said that he
was worried that we would be criminalising people here
for things that might not be criminal in the country in
which they are doing them.

Let me just reflect on the offences that we are bringing
into scope. Under section 4 of the Explosive Substances
Act 1883, it is an offence to make or possess explosives
“under suspicious circumstances”. I think back to the
Manchester Arena bomber and the training videos that
were used to show how to make that bomb. The training
video was prepared and filmed potentially anywhere in
the world. I see training videos that show people with
immaculate English from the backstreets of Raqqa or
wherever. It seems bizarre that in the safe space that

they have been operating in, they can handle, possess or
make explosives and use that as a way to bring back
knowledge to train people here. Sometimes the only
evidence we have is over there rather than over here, and
it is important that we find the ability to prosecute these
people.

Similarly, if someone is filmed in Syria dressed head
to foot in a Daesh outfit, with a flag and sword and
beheading-type posturing, and then they use the footage
over here, that is a challenge at the moment. It may be
easy in that environment, because Syria is a failed state.
We are looking at a state that does not really have the
rule of law: it has a dictator who does not really believe
in the rule of law. It is clear, in relation to some
examples, that we need to find some offences to deal
with the problem; we need to bring them into scope. I
think and hope that we will be able to raise more
prosecutions against people who we know have been
there, although we do not at the moment have the
offences on the statute book to prosecute them.

I met with the hon. Member for Cardiff South and
Penarth on the issue of the border. There is a balance to
be struck. How do we stop and examine data at the
border? How do we verify people’s identity if they come
in with an emergency passport or a passport that does
not quite fit? Obviously, we will debate that again when
we talk about the hostile state powers. Schedule 7 to the
Terrorism Act 2000 is often used with some success, but
I am aware—the hon. Gentleman has discussed this
with me—that we have to be mindful of its impact
on the wider public. The cost to them of a schedule 7
stop may be missing a flight if they are on their way
out of the country and so on. I have asked for us to
look at what more we can do around that space to
mitigate that.

The hon. Gentleman is right to point out that at the
moment returnees from the areas where we are seeking
extraterritorial jurisdiction are trying to take advantage
of stolen identities. There is a country in Europe whose
identity cards are pretty weak and are often exploited
by organised criminals; it is very easy for them to get
into the system and be used. We are alert to that. It is
why we are trying to do more with things such as
e-gates. I know that there is some negative reporting
about them, but they can be quite positive in spotting
fake passports. We have a range of methods, and I
would be happy to brief the hon. Gentleman privately
on how we try to keep our border safe, but yes, we have
to be alert to that. Even when people get in, the hope is
that through accessing digital media we can bring some
of these new offences to bear on them for what they did
abroad. That is where we are trying to get to. It is a
challenge as we have tended to expect our terrorists to
be here rather than abroad. That is another example of
how the Bill is really about trying to reflect the modern
internet space.

Stephen Doughty: I thank the Minister for his comments.
One country that has been highlighted as a place where
illegal documents can easily be obtained is Turkey.
Given the proximity of Turkey to the conflicts in Syria
and Iraq, could the Minister say a bit about what work
has been done with the Turkish authorities to try to
deal with people who can easily sell stolen identity
documents there, which may be used by people who
have committed such offences and are trying to re-enter
the UK?
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Mr Wallace: I met the Turkish authorities when I
visited Turkey not so long ago, and we discussed those
issues. In their defence, the Turkish are actually pretty
good at knowing who is in their country. One of our
worries is the Italian identity card, because once people
are in the EU, it is much easier. The ambition of a lot of
those people is to get an EU identity card or an EU
passport, and to move around freely.

We certainly find weaknesses in the system. The
Italian identity card has caused our crime and terrorist
fighters a challenge, because it is the one that is most
used by illegal entrants to Europe, whether for immigration
or any other purpose. I am more worried about some of
the European issues than about Turkey at the moment.
Generally, the Turkish detain people and then those
people are managed back through temporary restraining
orders. Usually, the Turks know who they are and they
hand them over.

Stephen Doughty: Just to clarify, I am talking about
stolen British documents and perhaps other EU documents,
including the ones he suggests, being sold in Turkey to
individuals. It is not just about whether the Turkish
know who has come in and out, but about people
gaining access to stolen Italian or British documents on
sale in Turkey.

Mr Wallace: I will be quick, because this is definitely
wandering off the clause. We wash millions of passenger
name records at the National Border Targeting Centre,
and if there are cancelled or stolen passports, they
match. We are quite quick on that compared with our
European allies, and we have a high detection rate,
although it is not 100%. We have invested in that
capability over the decades and I am confident that
although we do not get them all, we do detect them.
Obviously, we have to ensure that we continue to review
that, and we are doing that as we speak.

Question put and agreed to.

Clause 5 accordingly ordered to stand part of the Bill.

Clause 6

INCREASE IN MAXIMUM SENTENCES

Nick Thomas-Symonds: I beg to move amendment 10,
in clause 6, page 3, line 36, at end insert—

“(7) Sentencing guidelines for offences for which the maximum
sentence has been increased under this section must be published
within six months of the passing of this Act by the following
bodies—

(a) in relation to England and Wales, the Sentencing
Council for England and Wales;

(b) in relation to Scotland, the Scottish Sentencing
Council; and

(c) in relation to Northern Ireland, the Lord Chief
Justice’s Sentencing Group.”

This amendment would require the bodies responsible for sentencing
guidelines to produce new guidelines in relation to offences for which
the maximum sentence would be increased under Clause 6.

Clause 6 is the first of five clauses that facilitate the
extended maximum sentencing periods with respect to
the earlier clauses. I was uneasy about additional sentencing,
given the state that clause 3 was in, but because of the
Minister’s reassurances about the changes to that clause,

I am less uneasy about it. Amendment 10 looks at the
continuing role of the Sentencing Council. The council
published its guidelines on this area in March, but they
have not been updated to take into account the changes
that are happening to offences as a result of clauses 1, 2
and 3, as I will set out.

In one of our earlier debates, the Minister said that it
is of course always at the discretion of the judge to
apply the law to the sentencing of an offender in an
individual case and to take into account the circumstances,
the background of the offender, the nature of the
offence and so on. No parliamentarian would seek to
interfere with that judicial discretion in particular cases,
but the Sentencing Council’s guidelines fulfil a vital role
when parliamentarians set maximum sentencing penalties,
as the Bill does—it does not set minimum sentences.

All I wish to say to the Minister on this amendment is
that, although we would not wish to stray into that
judicial discretion, it might be sensible for the Sentencing
Council to look at these offences in updated form, to
see whether they wish to publish new guidelines. That
would be sensible for everybody.

10.30 am

Mr Wallace: Let me start on a positive note: I fully
endorse the sentiment behind the amendment of the
hon. Member for Torfaen. It is right that the bodies
responsible for providing sentencing guidelines in England,
Wales, Scotland and Northern Ireland can review and
update any relevant guidelines in relation to terrorist
offences to take account of the provisions in the Bill. As
the Committee will be aware, the Sentencing Council
for England and Wales published new guidelines for
terrorism offences in March. Those came into force on
27 April. The new guidelines reflect the developing
nature of the terrorist threat and the increasing concern
about the availability of extremist material online, which
can lead to people becoming self-radicalised.

The Sentencing Council has indicated that, in terms
of the impact on sentencing levels,

“it is likely that in relation to some offences, such as the offences
of preparing terrorist acts and building explosive devices, there
will be increases in sentence for lower level offences. These are the
kinds of situations where preparations might not be as well
developed or an offender may be offering a small amount of
assistance to others. The Council decided that, when considering
these actions in the current climate, where a terrorist act could be
planned in a very short time period, using readily available items
such as vehicles as weapons, combined with online extremist
material providing encouragement and inspiration, these lower-level
offences are more serious than they have previously been perceived.”

That approach is very much to be welcomed, and I
commend the Sentencing Council for its work on these
guidelines.

I should also stress that the Sentencing Council,
and its Scottish and Northern Ireland equivalents, are
independent bodies. The Sentencing Council for England
and Wales is governed by the statutory provisions of the
Coroners and Justice Act 2009. The council has particular
statutory duties, including a duty to consult on guidelines
or amendments to guidelines. That consultation duty
includes, for example, a requirement to consult with the
Justice Committee. There are practical implications,
therefore, with requiring the council to issue guidelines
six months after Royal Assent, especially when the
council cannot begin to consider guidelines until the
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Bill receives Royal Assent. However, the guidelines need
to be kept up to date to reflect changes to the law,
including those made by the Bill. I can assure the
Committee that the council is alive to that; indeed, in its
consultation on the draft terrorism offences guidelines,
it was to some extent able to anticipate the increases to
sentences contained in the Bill.

Clause 6 changes the maximum penalty for four
offences. We are not rewriting the sentencing provisions
for the entirety of terrorism offences, but seeking to
update a specific set of offences to make sure that the
maximum penalty reflects the severity of the offence.
Consequently, we believe that the council will be able to
modify the existing guidelines once the provisions to
increase penalties in this Bill are enacted. We do not
envisage that being a protracted process. As the Committee
would expect, we have kept the Sentencing Council
apprised of the provisions in the Bill, and the chairman
has indicated that the council plans to revisit the guidelines
once the Bill has completed its parliamentary passage.

The position in Scotland and Northern Ireland is
different. In Scotland, I understand that the Scottish
Sentencing Council has not issued any specific guidelines
relating to terrorist or terrorism-related offences. There
is a similar situation in Northern Ireland. Instead, the
judiciary is guided by guideline judgments from the
Court of Appeal. I would be happy to alert the Scottish
Government and the Northern Ireland Department of
Justice to this debate, but we should otherwise leave it to
the Scottish Sentencing Council and the Lord Chief
Justice’s sentencing group to determine how best to
proceed. I am sure that is a sentiment that the hon.
Member for Paisley and Renfrewshire North would
endorse.

I thank the hon. Member for Torfaen for tabling this
amendment, and I fully understand his reasons for
doing so. However, I hope I have been able to persuade
him that the mechanisms are already in place for the
relevant sentencing guidelines to be updated to reflect
the provisions in the Bill. On that basis, I ask that he
withdraw his amendment.

Nick Thomas-Symonds: I am very grateful for those
assurances. I welcome the assurance in respect of England
and Wales, and the fact that the Sentencing Council is
very much alive to this debate and prepared to make
further recommendations. I also welcome what the Minister
said with regard to Scotland and Northern Ireland. I
beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 6 ordered to stand part of the Bill.

Clauses 7 to 10 ordered to stand part of the Bill.

Clause 11

ADDITIONAL REQUIREMENTS

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: Clause 11 strengthens the notification
requirements that apply to individuals convicted of
terrorism offences or offences with a terrorist connection
to enable the police to better manage the risk posed by
such individuals. The notification requirements apply

to an individual over the age of 16 who has been
sentenced to a term of imprisonment of 12 months or
more. Such terrorist offenders are required to notify the
police of certain information, such as their name, address,
date of birth and national insurance number, on release
from custody, and to keep such information up to date.
The notification requirements apply for up to 30 years,
depending on the length of sentence imposed and the
age of the offender. Those requirements provide the
police and other operational partners with the necessary
but proportionate means to monitor the whereabouts of
convicted terrorists. They allow the police to assess the
risk posed by a registered terrorist offender and, where
appropriate, to take action to mitigate any risk posed by
an individual.

The notification regime in the Counter-Terrorism
Act 2008 operates in much the same way as a similar
notification regime for convicted sex offenders. However,
the range of information that registered sex offenders
must provide to the police was updated in 2012 and is
now far more extensive than the information that terrorist
offenders must provide. This clause seeks to bring the
notification scheme in the 2008 Act more closely into
line with that in the Sexual Offences Act 2003. The
changes in respect of registered terrorist offenders will
strengthen the requirements and ensure that they provide
the police with an even more effective risk-management
tool.

The changes provided for in this clause are as follows.
First, we are adding to the information that RTOs are
required to notify to the police to include details of
bank accounts and credit, debit or other payment cards;
details of passports and other identification documents;
phone numbers and email addresses used by the RTO;
and details of vehicles that are owned by the offender or
that they are able to use. The provision of information
about vehicles does not apply to registered sex offenders,
but it is considered necessary for intelligence purposes
to help build a picture of the RTO’s activities and
movements.

Secondly, we will require offenders with no fixed
address to re-notify their information to the police on a
weekly basis. That is to ensure that the risk posed by
offenders can be monitored appropriately. Finally, although
the point is dealt with in schedule 4 rather than the
clause, the Bill requires RTOs to give the police seven
days’ notice of any overseas travel, rather than, as now,
only travel that lasts for more than three days. As now,
RTOs will be required to keep that information up to
date, so the existing duty to notify the police of any
changes will apply. Failure to comply with the notification
requirements is a criminal offence, punishable by up to
five years in prison.

As I have indicated, the changes to the notification
regime will enable the police to better manage the risk
of re-offending by convicted terrorist offenders. Much
of the additional information that RTOs will be required
to notify to the police is already reflected in the sex
offender notification regime, and it is high time to bring
the 2008 Act scheme into line.

Nick Thomas-Symonds: I rise to support the clause.
The registered terrorist offender regime is nothing new
and is already set out in the Counter-Terrorism Act 2008.
As the Minister set out, the Bill makes a number of
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extensions to it, so as to include details of bank accounts,
credit cards, passports, phone numbers, email addresses
and vehicles.

The Minister was right to draw parallels with the
convicted sex offender regime, which was updated in
2012. There is the distinction that vehicle details do not
apply to registered sex offenders, but given that vehicles
have been used as weapons in terrorist atrocities that we
have seen, I do not think it unreasonable to include
vehicle details in the clause. In addition, it is welcome
that we have the seven days’ notice for overseas travel,
rather than simply looking at the duration of overseas
travel, which was the previous requirement. For all
those reasons, the Opposition support the clause.

Question put and agreed to.

Clause 11 accordingly ordered to stand part of the Bill.

Schedule 1 agreed to.

Clause 12

POWER TO ENTER AND SEARCH HOME

Nick Thomas-Symonds: I beg to move amendment 28,
in clause 12, page 13, line 18, at end insert—

“(ba) that there are reasonable grounds for believing that
the person to whom the warrant relates has
committed an offence;”.

This amendment would require a police officer applying for a power to
enter and search the home address of a person subject to notification
requirements to demonstrate reasonable grounds for believing that the
person has committed an offence.

I make it clear at the outset that I hope that the
amendment will simply draw an explanation from the
Minister as to a particular meaning within the clause.
The amendment again refers to the regime in place to
deal with registered terrorist offenders. As we discussed,
clause 11 will extend the detailed information available
regarding an offender’s home, vehicle and finances.
Clause 12 brings a power to enter and search the home
address of a registered terrorist offender. There are
already safeguards in the clause, including that there
has to be authorisation from a magistrate and that the
police have to have twice failed to gain access, and both
of those are reasonable.

I do not oppose the idea that there will be circumstances
in which the police will need to enter property in that
way. I tabled the amendment simply to draw from the
Minister a bit more explanation of what is meant in new
section 56A(1)(a), which the clause will insert into the
Counter-Terrorism Act 2008, by the words

“to enter premises specified in the warrant for the purpose of
assessing the risks posed by the person to whom the warrant
relates”.

I raised this issue with Assistant Commissioner Basu,
who—in a very common-sense and perfectly acceptable
way—talked about the risk of the person falling back
into terrorist activity. Will the Minister be a bit more
precise about what the police will look for, including
whether this will relate to digital material, flags or other
materials? I would appreciate his elucidating on that,
because concern has been expressed that, as drafted,
“assessing the risks” is rather vague.

The Chair: For Members’ information, I am going
to—[Interruption.] Actually, I will come back to that. I
do not want to confuse the Committee; given that I am
confused, that will not be very difficult. I call Stephen
Doughty.

Stephen Doughty: Thank you, Mrs Ryan. I want to
speak about the clause and, with your permission,
about my amendment 46, which is starred and would
not normally be selectable for today. I wonder whether I
might prevail on you to use your discretion; we have
made swift progress with the Bill today, and I was
obviously followed guidance about when to table these
things.

The Chair: If I may interrupt the hon. Gentleman,
that is what I was going to say. I will allow you to
address your amendment, on the understanding that
you will not press it to a vote, as it is a starred amendment.
However, we have made considerable progress.

Stephen Doughty: Thank you, Mrs Ryan. I appreciate
your using your discretion in allowing me to speak to
the amendment. I do not intend to push it to a vote, but
I wanted to probe the Minister on this particular issue.

The power to enter and search home addresses is
obviously a significant one, and one that needs to be
used with great care and caution. While we all recognise
the important need for the security services, police and
others to undertake operations—often without notice,
and with the appropriate guidance on the necessity for
doing so—to keep the public safe and to apprehend
individuals who may be plotting terrorist activities or
other activities that would pose a risk to the public or
others, it is also important to balance those powers with
necessary caution and care.

10.45 am

I have had the opportunity to discuss some of these
issues with the Minister in private, and I appreciate his
taking the time to do that, but there have been cases,
which he will be aware of, of operations undertaken to
apprehend individuals or obtain documents or other
evidence from properties—perhaps phones, computers
or other items that may be useful to an investigation—where
the conduct of those operations has not always been
what it should have been. We need to remember that
individuals of interest to the security services and the
police may sometimes be living at addresses with family
members or other individuals who are completely
unrelatable to, and innocent of, any crime and have no
relation to it. In some cases, they have no awareness at
all of the activities of others who are living at that
address or who are, as I think the Bill says, usually
resident there.

The amendment I have tabled just says that that
power would be granted,

“provided that all reasonable steps are taken to avoid injury to, or
disruption to the normal activities of other occupants of the
premises.”

I appreciate that the new power says that reasonable
force may be used to enter and search a premises.
However, that can sometimes be interpreted as applying
just to, for example, breaking down a door or a window
to gain access to a property. The question I have is
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about officers, for example, entering a property and
perhaps roughly pushing aside other members of a
family or breaking into the wrong room in a property.

I speak from experience: a house I once lived in was
mistakenly raided by the police in relation to drugs
offences. [Interruption.] Just to make it clear to the
Committee, I was not living at the property at the time;
I had moved out a few weeks before. However, a genuine
mistake was made, and No. 111 was raided instead of
No. 11. That is a reasonable mistake, which could be
made, but great distress was caused to the occupants—my
former housemates—who had of course never committed
an offence and were certainly not under investigation by
the police. Damage was done to doors and to property;
personal effects were damaged and disrupted in quite
an upsetting way. One of the individuals had, sadly, just
lost their mother to illness, and personal possessions
and photos were moved around.

We must remember that there are often innocent
individuals in the close families and friendship groups
of individuals who may be of interest, and they can be
unnecessarily disrupted in this way. The purpose of my
probing amendment 46 and the questions I have raised
is to hear from the Minister what he understands reasonable
force to entail, and how he would expect these powers
to be used and applied, whether by the police and
security services or by other authorities that might seek
to enter a property for the purposes outlined in the
clause.

Mr Wallace: Clause 12 confers on police the power to
enter and search the home address of a registered
terrorist offender. The police consider home visits an
important tool to properly manage and risk-assess registered
terrorist offenders while they are subject to the notification
regime. The clause therefore gives police officers the
power to enter under warrant—they have to go to a
magistrate to get it—which will allow them to ascertain
that an RTO does in fact reside at the address they have
notified to the police, and allow them to check compliance
with other aspects of the notification regime.

In response to the question from the hon. Member
for Torfaen, some of the purposes would be home
schooling. If someone was concerned about the welfare
of the children of a serious terrorist offender who was
back at home, the police would have the power to look
at that after applying for a warrant. More importantly,
the purpose is compliance with the regime and the
conditions on the offender’s release. As has been rightly
said, I suspect it would be about things such as flags and
digital material, whether they have complied, and whether
they are doing the sorts of things that they have undertaken
not to do.

The sadness about a lot of terrorism is the re-engagement
of terrorists. I still remember, 30 years later, a bizarre
statistic from my days in Northern Ireland. If a man
was convicted of a terrorist offence in Northern Ireland,
after serving a sentence of about 10 years he usually
stopped being proactive or a leading light in terrorism.
He would perhaps engage in the political wing of an
organisation, but he would not go back to his previous
activity. Bizarrely, women would almost always re-engage.
I do not know what that says about women’s determination
and loyalty to the cause, but I have never forgotten that
bizarre pattern. In today’s environment, in which some
terrorism has a strong ideological bent, we are worried

that some individuals re-engage, or try to re-engage,
pretty quickly. Unfortunately, therefore, these measures
are necessary for us to put certain restrictions on people.

As I said, these measures will allow officers to observe
someone’s living conditions and identify any indications
of a decline in their mental health, drug or alcohol use,
family problems or other issues that may indicate an
increase in the risk that that individual poses to the
public. I will address the point made by the hon. Member
for Cardiff South and Penarth later.

In providing for such a power of entry, we are not
breaking new ground. The clause mirrors existing provisions
in the Sexual Offences Act 2003 in respect of registered
sex offenders. Our experience has been that subjects are
aware of their requirements and of the police’s power of
entry, so they tend to co-operate with visits by officers
and give them their consent. I am confident that extending
that power to enable the management of RTOs will
increase the extent to which they co-operate with visits
by officers.

We have been careful to place a safeguard on the
operation of the power. The clause provides that a
warrant can be applied for only if a constable has tried
on at least two occasions to gain consent from the RTO
to enter their home to carry out a search for the purposes
I outlined, and has failed to gain entry. I should also
stress that the power is exercisable only on the authority
of a warrant issued by a justice of the peace or equivalent,
and that any application for such a warrant must be
made by an officer of at least the rank of superintendent.

Neil Coyle (Bermondsey and Old Southwark) (Lab):
The Minister suggests that the new power will be effective,
but the Met has its lowest officer complement for more
than 15 years. In the past eight years, my borough has
lost more than 400 police officers and police community
support officers. How will the Government keep the
new power under review to ensure that it can be used by
officers and, in the light of the comments by my hon.
Friend the Member for Cardiff South and Penarth, to
ensure its efficacy?

Mr Wallace: The hon. Gentleman makes the fair
point that it is all very well having lots of powers, but we
must have the officers to deal with such matters. We
have increased funding for counter-terrorism policing
to ensure that we have as many such officers as possible.
I am confident that the management of terrorist offenders
is predominantly down to counter-terrorism officers. It
would not be left up to a PCSO or a general beat
constable. We have sufficient police officers to deal with
this issue.

The power is as much an offender management tool
as a criminal justice pursuit tool. It is about how we
manage offenders effectively. That is why it is voluntary
at first: we ask twice whether we can come and check up
on someone, and only then do we resort to the law,
which I think will happen rarely. There will probably be
a reason when it happens, and that is when we will see a
borough commander. People in the constabulary would
move resources to address this.

I share the sentiment expressed by the hon. Member
for Cardiff South and Penarth that the police and other
law enforcement authorities should exercise their powers
sensitively. Many members of the Muslim community
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in my constituency live together as large families. It may
be that one person is a terrorist offender but no one else
is. We all have good and bad neighbours and family
members, and we have to respect that.

I reassure the hon. Gentleman that the power to enter
and search will be exercised under the powers of entry
code of practice, which is issued under section 48 of the
Protection of Freedoms Act 2012. The code states that
officers entering properties where people are subject to
the notification regime in part 4 of the Counter-Terrorism
Act 2008 must act reasonably and courteously to persons
present and the property, and use reasonable force only
where it is assessed to be necessary and proportionate
to do so. We all know that that requirement is not
always met, and we have to intercede with local police
to ensure that our constituents’ concerns are addressed.

The amendment would therefore create a provision
analogous to the code of practice by which the police
already operate, in the context of their seeking twice to
be granted entry voluntarily. One hopes that a good
police officer would manage to get there without having
to resort to the law.

I believe that the safeguards built into the clause are
sufficient to ensure that the power will be used
proportionately and only when it is absolutely needed
by police officers. Introducing a requirement for police
officers to have reasonable grounds for believing that an
offence has been committed would restrict the use of
the power to an unnecessary degree and undermine its
primary purpose, which is to ensure that officers can
assess the risk posed by a convicted registered terrorist
offender at the address they have provided.

It is important to mention that we are dealing with
people who have been convicted of an offence rather
than those who are suspected of having committed one,
so restricting the power of law enforcement forces would
get the balance slightly wrong. These people are already
offenders, so I believe that our police should have
slightly wider powers in this respect.

I remind the Committee that Assistant Commissioner
Neil Basu said last week that the power of entry
“is something that allows us to assess the ongoing risk of their
re-engaging with terrorism…You might find a flag being displayed.
You might find material that is of use to a terrorist. That is the
purpose of it.”—[Official Report, Counter-Terrorism and Border
Security Bill Committee, 26 June 2018; c. 25, Q52.]

Given the clear operational need for the provision, I ask
the hon. Member for Torfaen to withdraw his amendment.

Nick Thomas-Symonds: I am grateful for that further
elucidation from the Minister. On that basis, I beg to
ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 12 ordered to stand part of the Bill.

Clause 13

SERIOUS CRIME PREVENTION ORDERS

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: Clause 13 will make it clear in the
Serious Crime Act 2007 that a serious crime prevention
order may be made in respect of terrorism offences.
SCPOs, which were introduced by the 2007 Act, are
court orders that are used to protect the public by

preventing, restricting or disrupting a person’s involvement
in serious crime. They may impose various measures on
an individual, proportionate to the risk of that person
re-engaging in serious criminal activity.

Such an order may be made by a Crown court—or, in
Scotland, by the High Court of Justiciary or a sheriff—in
respect of an individual who is convicted of a serious
crime, in which case the order would come into effect
once its subject was released from custody. Additionally,
such orders may be made by the High Court—or, in
Scotland, by the Court of Session or a sheriff—where
the Court is satisfied that a person has been involved in
a serious crime, and where it has reasonable grounds to
believe that the order would protect the public by preventing
or disrupting the person’s involvement in serious crime.

11 am

There is no prescriptive list of the measures that may
be applied under such an order, and the measures will
vary according to each individual case and the nature of
the threat that the person poses. However, the SCPO
would include measures such as limiting an individual’s
travel, access to certain property or access to mobile
devices and telephones.

The current list of serious, specified offences for
which an SCPO may be granted does not include terrorism
offences. The Bill will amend that list by specifically
adding terrorism offences to it, which will make it
explicit that an SCPO can be made for a terrorist
offence. As an additional benefit, it will also make it
clear in legislation that terrorism is regarded as a serious
offence, as it self-evidently is.

The requirement for an individual to comply with an
SCPO will be a useful additional tool for managing the
risk posed by a terrorism offender following their release
from prison, and will help the police and other operational
partners with their task of further protecting the public
and preventing terrorism. It is an offence for a person
subject to an order to fail to comply with the terms of
the order without reasonable excuse. Failure to comply
could result in a prison term of up to five years, a fine,
or both.

The Serious Crime Act 2015 includes various safeguards,
such as the provision for the variation of the terms of
an order, and rights of appeal against the making or
variation of an order and a refusal by the court to
discharge an order.

Nick Thomas-Symonds: I rise to support clause 13. It
is self-evident that terrorism is a serious offence, and the
SCPO regime, which has been in place since the 2007 Act,
can be an important tool in dealing with terror offences.

As the Minister has set out, the SCPO will come into
effect when an offender is released from custody with
the purpose of preventing or disrupting their involvement
in serious crime. Restrictions on travel and access to
property or telephones can be part of that. The regime
has worked in relation to other serious offences, and it is
sensible to extend to it to terrorism.

Question put and agreed to.

Clause 13 accordingly ordered to stand part of the Bill.

Clause 14

TRAFFIC REGULATION

Gavin Newlands: I beg to move amendment 13, in
clause 14, page 15, line 20, at end insert—
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“(2A) The authority may not impose any charge where the
relevant event is a public procession or assembly as defined by
section 16 of the Public Order Act 1986 taking place for the
purposes set out at section 11(1) of the same Act.”

This amendment would ensure that a new power to impose charges in
connection with anti-terror measures at events or particular sites would
not restrict protest rights through the imposition of costs that
organisers are unable to pay.

The Chair: With this it will be convenient to discuss
amendment 29, in clause 14, page 15, line 20, at end
insert—

“(2A) The authority may not impose a charge where—

(a) the order or notice is made in relation to an event
which is a public procession or public assembly; and

(b) the event is taking place for one or more of the
purposes set out in section 11(1) of the Public Order
Act 1986.

(2B) In subsection (2A), ‘public procession’ and ‘public
assembly’ have the same meaning as in the Public Order
Act 1986.”

Gavin Newlands: Amendment 13 is straightforward,
so I will not detain the Committee too long. Anti-terrorism
traffic regulation orders—ATTROs—allow vehicle or
pedestrian traffic to be restricted for counter-terrorism
reasons. We have all seen the bollards and barriers that
are set up during events to protect the organisers, spectators
and those taking part. ATTROs can be temporary or
permanent fixtures—as is the case at the moment outside
Parliament. The amendment is not about restricting the
importance of ATTROs, but ensuring that any new
measures that are introduced are proportionate and do
not restrict people’s ability to protest and demonstrate.

Clause 14 proposes a range of changes to the Road
Traffic Regulation Act 1984, including removing the
requirement to publicise an ATTRO in advance and
allowing the discretion of a constable in managing and
enforcing an ATTRO to be delegated to third parties,
such as local authority staff or private security personnel.

In addition, the clause would allow the cost of an
ATTRO to be recharged to the organisers of an event.
It states:

“The authority may impose a charge of such amount as it
thinks reasonable in respect of anything done in connection with
or in consequence of the order or notice (or proposed order or
notice).”

The new charge would be payable by an event promoter
or organiser, or the occupier of a site, and relevant
events include those taking place for charitable and
not-for-profit purposes. Although I see a lot of merit in
clause 14, I am concerned that it will stop people
gathering for demonstrations.

Amendment 13, which I hope is a common sense
amendment, was tabled to address those specific concerns.
It would allow an exemption to be made, so that any
new power introduced through clause 14 would not
restrict an individual’s right to protest on a cause that is
important to them. Clause 14 certainly will not save a
huge amount of money; the Library briefing on the Bill
states that it could be as little as £66,000. The amendment
is designed to ensure that the right of freedom of
assembly and association, as protected by articles 10
and 11 of the European convention on human rights, is
not violated due to the organiser of a protest being
unable to meet the costs levelled against them.

Last week, Corey Stoughton of Liberty expanded on
that in her evidence to the Committee. She said:

“To be consistent with the right to assemble and protest under
article 10, there must be a legislative exemption for activity
protected by those fundamental rights. That is an exemption that
we have seen replicated in other, similar provisions in UK law…A
simple fix to this would be to recognise that putting such charges
on activity protected by the right to protest and assemble is an
undue burden on that activity, and the cost of protecting those
events has to fall on the state in the course of its obligation to
protect that right.”––[Official Report, Counter-Terrorism and Border
Security Public Bill Committee, 26 June 2018; c. 52, Q109.]

I agree. We have created exemptions in the past to
protect our right to protest. The state must protect that
right and I think most people, even Government Members,
believe that a citizen’s right to protest is worth a lot
more than £66,000.

Nick Thomas-Symonds: I rise to support amendment 13,
and amendment 29 in my name. Although the amendments
appear to differ, they are essentially meant to achieve
the same thing. I would not dream of entering into a
competition with the hon. Member for Paisley and
Renfrewshire North about who has the better drafted
version.

Nic Dakin: Scotland or Wales.

Nick Thomas-Symonds: Indeed. None the less, they
are meant to achieve exactly the same thing.

I have little to add to what has already been set out.
At the evidence session I asked Corey Stoughton of
Liberty the question about this issue. It is, of course, an
article 10 right, and I would not have thought that
anybody on the Committee would wish to curtail the
right to peaceful protest.

I support the underlying purpose of the clause. Anti-
terror measures at events are extremely important, and
I see no issue with that, but we have to strike a balance
so that they do not restrict legitimate rights of protest.
The right of assembly is rightly protected in the European
convention on human rights and incorporated into our
domestic law under the Human Rights Act 1998. We
should protect it, and protect article 10. On that basis, I
commend both amendments to the Committee.

Stephen Doughty: I rise to support the amendments,
but I wish to raise a separate point about obstructions.
First, I want to understand fully from the Minister why
all the new powers are necessary. I represent a constituency
where we host many major events. We have the National
Assembly for Wales, we hosted part of the NATO
summit, and we hosted the UEFA champions league
final, including the fan zone. I regularly see such
measures—bollards, traffic restrictions and blockages—
being put in place anyway, so why are all the additional
powers necessary? Substantial powers seem to be available
to the police and other authorities already to restrict
traffic or make areas safe.

Secondly, what steps will the Government take to
ensure that appropriate notice of likely disruption is
given to residents, or indeed to businesses, in areas that
will be affected by the measures? Also, what compensation
might be available to those who face significant disruption
to, for example, business activity? Obviously, I appreciate
that in very short-notice situations, when a specific
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threat arises, it may be impossible to give appropriate
notice, and sometimes things need to be done to protect
the public. That should be at the forefront of all our
minds. However, we are talking about major events that
are planned many months in advance. Unfortunately, I
have seen many examples of businesses, in particular,
and residents experiencing disruption that could quite
easily have been avoided if better information had been
made available about safe travel routes, or likely disruption
of business opening hours and so on. That can be quite
significant.

For the UEFA champions league final there were,
rightly, extensive bollards and access gates, and all sorts
of other road traffic measures, for several weeks in
advance, as well as during and after the event. However,
despite the availability of information about the fact
that the event was happening, it was not always clear to
Cardiff Bay residents—of whom I am one—or businesses
what routes would be available, when they would be
open, and what disruption was likely. I know of some
businesses that lost substantial amounts because the
placing of barriers and bollards obstructed the business
and impeded access. Such things are side effects of
necessary measures, but we must recognise that they are
a consequence of holding major events, and of the
provisions needed to keep them safe.

I would like, first, to understand why all the new
powers are necessary and, secondly, what steps the
Minister believes security authorities, police and local
authorities should take to mitigate the effect on residents
and businesses.

Mr Wallace: I should say at the outset that although
ATTROs have been available for a long time they are
not a substitute for the existing public order powers to
put traffic management systems in place, and for the
protection of large crowds. I would not want the measures
to be used as a new opportunity for imposing charges
when events are held, or for concocting a spurious
terrorist link to try to regain money. They are designed
for occasions when there is a specific terrorist threat to
an event, or when an event is likely to attract a terrorist
attack. That might be said of the recent Commonwealth
summit, or similar events, as opposed to a champions
league football match that is in the diary, a major
sporting event that everyone knows is about to happen.
For such events the local authority has always had the
power under the Road Traffic Regulation Act 1984 to
charge the organisers. I would not want a situation in
which everything—the galas or village fetes we attend—
suddenly becomes a terrorist threat, to some over-eager
person.

Gavin Newlands: I appreciate what the Minister is
saying. Will he commit, on that basis, to giving further
consideration to whether we can tighten the provisions
and ensure that what he has said is in the Bill?

Mr Wallace: I was hoping that we would get to this
moment, because I have good news: I shall now have to
arbitrate on whether Scotland’s or Wales’s drafting is
better.

Nic Dakin: Obviously Wales’s.

Mr Wallace: As a former Member of the Scottish
Parliament, I may have a different view.

I was going to try to speak to the hon. Member for
Paisley and Renfrewshire North, but did not think we
would reach the amendment this morning. I am keen to
tell him that I agree with his point and—my hon. Friend
the Member for North Dorset should brace himself—the
point raised by Liberty. [Interruption.] The Ministry of
Wallace’s security portfolio is a broad church.

I am a great believer in the provisions not being used
to curtail freedom of expression. I cannot give a
100% guarantee, because we shall have to go through
the usual processes, but I have asked to be allowed to
run the drafting of the amendments past our lawyers.
No doubt they will have another view. Three lawyers in
three rooms will produce three versions of the same
thing, I suspect—and bill us three times. I am keen to
see whether we can accommodate the points that have
been made and make it clear that the measure is not a
restriction on freedom of expression, and should not be
used to restrict it in the future. As I said at the outset, I
am keen to get contributions from all, and I look at
each one on its merits. The hon. Member for Paisley
and Renfrewshire North has a strong point, as does the
hon. Member for Cardiff South and Penarth.

11.15 am

Anti-terrorism traffic regulation orders help to keep
people safe from the threat of terrorism by enabling
local authorities, working with the police, to put in
place protective security measures to reduce the vulnerability
to, or impact of, an attack on or near roads. Such
measures may include the installation of obstructions
such as bollards or barriers to prohibit or restrict access
to roads or parking. ATTROs can be permanent—such
as, for example, the one outside this building that restricts
access to the control lane along Abingdon Street—or
temporary, for example to protect the venue of an
international conference such as the Commonwealth
Heads of Government conference held earlier this year.
The legislation governing ATTROs has been in place
for 14 years—since the passage of the Civil Contingencies
Act 2004, which in turn amended the Road Traffic
Regulation Act 1984. It is therefore right to take this
opportunity to update the legislation and improve the
way that these orders operate.

The clause makes four substantive changes to the
1984 Act. First, it removes the requirement to publish
notice of an ATTRO in advance if doing so would, in
the opinion of the chief police officer, undermine the
purpose of having that ATTRO in place—as I said
earlier, this is an anti-terrorism rather than a public
order measure. If the champions league final has been
in the diary for a long time, we obviously expect the
chief police officer and local authorities to engage with
communities and businesses and say what they are
planning to do. However, it may be best not to advertise
to everybody that we are implementing anti-terrorism
measures because there has been a threat at short notice
to a city’s Christmas market, for example. We want to
give discretion to the chief police officer regarding
anti-terrorism measures.

Stephen Doughty: I entirely understand the Minister’s
point. He mentioned events that have been in the diary
for a long time, and I am concerned that more work
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should be done to ensure that those access routes are
properly handled. Does he agree that wherever possible,
particularly for locations that regularly host major events
and that may be subject to a general or specific terrorism
threat, permanent measures should be put in place in a
sensitive way? People can get used to such things and
understand why they are there, and there is then no
need for sudden changes to road patterns or access
points.

The Chair: Order. We are drifting very much into
a stand part debate, so I may take the view that we
will not need a stand part debate after debating these
amendments.

Mr Wallace: You will get no objection from me on
that, Mrs Main, and we will certainly try to address
these issues comprehensively. I take the hon. Gentleman’s
point, and part of this is about how good local authorities
are at engaging with major events. It depends on whether
the unitary, local or district authority is capable of
planning for major events.

The police and intelligence services give huge assistance
to buildings at the outset—we learned way back in the
days of the IRA and the big lorry bombs that if we
engage with the built space when buildings are designed
and made, a lot of these measures are not necessary.
They become part of the aesthetics of the building, and
the public are none the wiser that actually they are in a
much safer place. I have seen that first hand in the
design of some of the newer parts of this building, and
in football stadiums. In the long term, that is the best
way to ensure that we do not end up with big metal
barriers outside buildings and so on. I assure the Committee
that parts of the Government engage with these issues
on a daily basis—that is their day job. This is not just
about protecting critical infrastructure; it is about protective
security measures. Every local police force has a number
of officers who specifically advise on protective counter-
terrorism measures, and they will also engage with hon.
Members about how they can make their offices secure,
and so on.

The clause confers an express power on a local authority
to charge the beneficiary of an ATTRO for the costs
associated with the order. In this context, a beneficiary
means a person promoting or organising a relevant
event, such as a sporting event or street entertainment.
Such costs might include the costs of publicising proposals
to make an order—including by placing a notice in the
local press—the cost of installing the protective security
measures and the administrative costs of the local authority
in making the order.

It is a long-established principle, under the Road
Traffic Regulation Act 1984 and elsewhere, that the
beneficiary of traffic regulation orders or similar
authorisations should bear the cost. We are simply
expressly extending this principle to ATTROs. If a
critical national infrastructure site needs additional
protective security measures that require an ATTRO,
the reasonable costs of the order should be met by the
operator of that facility. The same principle applies in
the case of a temporary ATTRO used to protect, for
example, a road race or, more importantly, a Christmas
market, which we have seen targeted in the past. I stress
that we are conferring a power, rather than a duty, on
local authorities, so they will have discretion to determine
when and where to levy a charge.

Kevin Foster (Torbay) (Con): There are a large number
of regular events in Torbay, such as the Bikers Make a
Difference festival and others. Will the Minister work
with the Local Government Association to make sure
that clear guidance is issued to councils on the points he
makes—that this should not be seen as something that
they must do, and that this is not an excuse to levy
further charges.

Mr Wallace: I totally agree with my hon. Friend. I
will make it clear to police chiefs and to the LGA on the
conclusion of the Bill’s passing that this should not
become a wheeze to either not do something or to
impose fines. That is important.

On reducing costs and maximising policing at events,
we are also keen to enable the better use of personnel
charged with protecting sites subject to ATTROs. To
put this in context, the 1984 Act provides that an
ATTRO may include a provision that enables a constable
to direct that a provision of the order shall be commenced,
suspended or revived, or that confers discretion on a
constable. We want the police to be able to make more
effective use of officers’ time and also of the other
available resources in providing security for a site protected
by an ATTRO.

To that end, subsection (9)(c) will provide that an
ATTRO may

“enable a constable to authorise a person of a description specified
in the order or notice to do anything that the constable could do
by virtue of”

the 1984 Act. Under such delegated authority, it might
be left to a security guard or steward to determine when
a provision of an ATTRO is to commence or cease
operating on a given day. The ATTRO might, for example,
provide for a road to be closed off from 10 am to 10 pm,
but a security guard could determine that, on a particular
day, the road could be reopened an hour earlier.

An ATTRO’s ability to confer discretion on a constable
may be utilised, in particular, to enable a police officer
manning a barrier or gate that has closed off a road to
exercise his or her discretion to allow accredited vehicles
or persons through that barrier or gate. Subsection (9)(c)
would enable another authorised person to exercise
such discretion. I suppose that that is where I differ
from the hon. Member for Torfaen. I want our police
officers to be in a lead position at events. Freeing up
constables from checking passes at barriers and handing
that responsibility to a security guard enables them to
better use their powers at an event. That is why we are
keen to give that discretion to constables.

The clause will place on a statutory footing the power
of the police to deploy obstructions to enforce compliance
with temporary traffic restrictions imposed under section 67
of the 1984 Act. That section empowers the police to
deploy temporary traffic restrictions in exceptional
circumstances linked to the prospect of terrorism, and
to deploy signs on the road indicating what those restrictions
are. Those powers currently only relate to vehicular
traffic, so the clause will apply them to pedestrian
traffic.

Gavin Newlands: I am grateful to the Minister for his
comments; indeed, I am heartened. If it makes any
difference to his consideration, I am not concerned in
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the slightest whether he picks the Scottish or Welsh

drafting—or the third way he will no doubt find—to

amend the clause. With that in mind, I beg to ask leave

to withdraw the amendment.

Amendment, by leave, withdrawn.

11.25 am

The Chair adjourned the Committee without Question
put (Standing Order No. 88).

Adjourned till this day at Two o’clock.
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Public Bill Committee

Tuesday 3 July 2018

(Afternoon)

[MRS ANNE MAIN in the Chair]

Counter-Terrorism and Border
Security Bill

2 pm

The Chair: Before we begin, in the light of the swift
progress made so far, I am minded, should we reach this
point, to select the two new amendments in the name of
Stephen Doughty on the amendment paper, which are
amendment 47 to schedule 3 and new clause 8. A
revised selection list for this afternoon’s sitting is available
in the Committee Room. Copies of written evidence
received by the Committee are also here.

I remind Members that debates on amendments should
focus on the content of the amendment rather than the
generality of the clause they seek to amend. If Members
have general points to make about the clause, they
should wait until the clause stand part debate. If discussion
covers the generality of the clause, owing to the nature
of the amendment, I will be minded not to propose a
separate clause stand part debate but to put the Question
on the clause stand part formally.

I understand that the Minister wishes to move a
motion to vary the resolution of the Programming
Sub-Committee.

Simon Hoare (North Dorset) (Con): On a point of
order, Mrs Main. My apologies for interrupting proceedings.
I understood that Committee Rooms are usually locked
during the lunch adjournment. I left a great wadge of
papers here, all of which have now gone. I wondered
whether the Clerk had put them somewhere or something.

The Chair: Apparently the room was locked. We shall
try to track things down for you, Mr Hoare.

The Minister for Security and Economic Crime (Mr Ben
Wallace): I beg to move a manuscript amendment, in
paragraph (1), sub-paragraph (d) of the order of the
Committee of 26 June, leave out “and 2.00 pm”.

It is a delight to serve under your chairmanship this
afternoon, Mrs Main. Following discussions through
the usual channels, it was proposed not to sit on Thursday
afternoon. Accordingly, I have moved a motion to
amend the programme resolution.

Amendment agreed to.

Clause 14

TRAFFIC REGULATION

Nick Thomas-Symonds (Torfaen) (Lab): I beg to move
amendment 30, in clause 14, page 16, line 33, leave out
from “authorise” to “to” in line 34, and insert “another
constable”.

It is a pleasure to serve under you as Chair this
afternoon, Mrs Main. I rise in unusual circumstances,
because the Minister responded to parts of the amendment
this morning, so I can anticipate some of the response.
The amendment relates to proposed new subsection (5)(d)

in the Road Traffic Regulation Act 1984, in subsection (9)(c),
which is the part of the clause that will empower a
constable in connection with anti-terrorism regulation
orders, or ATTROs. I am moving the amendment simply
to draw some clarity from the Minister.

The explanatory note states that

“it might be left to a security guard or steward to determine when
a provision of an ATTRO is to commence or cease operating on a
given day”.

I can see the common sense in that. For example, where
a particular restriction has a set number of hours and
everyone has gone, it would be in everyone’s interest to
have somebody on the ground who can say, perhaps an
hour before the specified time, that the restriction is
being brought to an end. What might be more problematic,
however, is situations arising all over the country—for
example, where a security firm or otherwise has taken
on responsibility for particular things—where broad,
strategic decisions are taken out of the police’s hands
and put into the hands of different bodies that may be
applying them inconsistently.

Will the Minister set out the balance? There is nothing
wrong with making common-sense decisions on the
ground in a limited way, and if that is what is envisaged,
as it seems to be from the explanatory notes, I would be
satisfied by that explanation. What I would be less in
favour of is a lot of inconsistency around the country or
for common-sense decisions on the ground to perhaps
interfere with the overall strategy for these events, which
I would expect to be in the hands of the police.

Mr Wallace: I hear the hon. Gentleman’s concerns.
The key part of this provision, reflecting my earlier
answers, is that it hands the constable the right to
exercise his or her discretion about when to effectively
delegate or allow the power to be used. I would trust the
judgment of the police commanders I know—for example,
Neil Basu, the counter-terrorism lead—to make that
call in those situations. It is important to recognise that
we do not want highly trained police officers with
powers to be inappropriately used for something that a
security guard, a steward or somebody else could do,
which would be a better use of their time. I trust their
discretion and think that the constable will get it right.

Most such events are properly planned. Where there
has been an ATTRO, it will predominantly be because
of a specific threat, or certainly enough threat to warrant
it, which will clearly indicate a significant amount of
deliberate planning, such that the local authority and,
for example, the sporting event will be fully played into.
I am therefore happy that that is where we are and we
can allow those police officers to be used better.

I assure the hon. Gentleman that, all the way through,
this is as much about the discretion of chief officers and
local authorities in being able to police events properly,
with the health warning that this is not to be used as a
charging mechanism. It is thought that on average an
ATTRO will cost between about £3,500 and £10,000,
with approximately 90% of the cost usually going on
ATTRO advertising. I do not think that is a significant
impact. In fact, where an ATTRO is needed, the cost
will sometimes fall on the Crown. I suspect that, for the
Commonwealth summit at Lancaster House for example,
the required costs will effectively mean Government
paying Government.
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I do not think we should remove the ability of a
constable to delegate where they need to. That is the
best way to get the correct policing and the right resources
to the right event and also, perhaps, to limit the cost
impact on some of these events. I would not want them
to be unduly restricted. That is the thinking behind this
part of the legislation, and I urge the hon. Gentleman
to withdraw his amendment.

Nick Thomas-Symonds: I beg to ask leave to withdraw
the amendment.

Amendment, by leave, withdrawn.

Clause 14 ordered to stand part of the Bill.

Clause 15 ordered to stand part of the Bill.

Clause 16

DETENTION OF TERRORIST SUSPECTS: HOSPITAL

TREATMENT

Question proposed, That the clause stand part of
the Bill.

Mr Wallace: I want to speak to clause 16 because I
am conscious that, even if no amendments are tabled,
some parts of the Bill are important and the concerns
that we heard in evidence should be reflected. Even if
hon. Members on both sides of the Committee agree
with the provision, it is important that those on the
outside can hear some of our justification.

The clause amends the Terrorism Act 2000 to exclude
time spent in, and travelling to and from, hospital from
the calculation of the time a suspect spends in pre-charge
detention. General criminal law has long recognised
that it is appropriate to pause the detention clock so
that the time an individual spends in pre-charge detention
does not include any time they are receiving hospital
treatment or travelling to or from hospital, in the relatively
rare cases where a detainee needs hospital treatment.

At present, the calculation of the maximum period of
pre-charge detention for an individual arrested under
the 2000 Act makes no allowance for any time spent by
the suspect receiving hospital treatment. Consequently,
if a suspect were to be injured or fall ill in custody, the
amount of time available to the police to interview the
suspect would be reduced. That could impair the police
investigation and prevent a proper decision from being
reached on whether to charge the individual before they
must be released. They could therefore evade justice
and the public could be put at risk.

The change will ensure that the police can use the full
amount of time permitted to them under the law to
question a suspect, investigate the suspected offence,
and work with the Crown Prosecution Service to reach
a charging decision. Terrorist investigations are often
exceedingly complex and can involve a high level of risk
to the public. As such, it is important that the police are
able to investigate fully and get such decisions right.

The change will also apply to the calculation of the
maximum time for which an individual may be detained
for the purpose of examination under schedule 7 to the
2000 Act, which stands at six hours including the initial
hour during which a person may be examined without
being detained. That will give effect to a recommendation
made by the former independent reviewer of terrorism

legislation, David Anderson, QC, and will bring the
provisions of the 2000 Act in line with the Police and
Criminal Evidence Act 1984.

Question put and agreed to.

Clause 16 accordingly ordered to stand part of the Bill.

Clause 17 ordered to stand part of the Bill.

Schedule 2

Retention of biometric data for counter-terrorism
purposes etc

Gavin Newlands (Paisley and Renfrewshire North)
(SNP): I beg to move amendment 14, in schedule 2,
page 26, line 5, leave out paragraph 2.

The Chair: With this it will be convenient to discuss
the following:

Amendment 34, in schedule 2, page 26, line 16, at end
insert—

“(c) the Commissioner for the Retention and Use of
Biometric Material has consented under section 63G
to the retention of the material.”

Amendment 15, in schedule 2, page 26, line 29, leave
out sub-paragraph 3(4).

These paragraphs extend from two years to five years the time period
for which invasive biometric data, including fingerprints and DNA, can
be retained. This amendment and amendments 16, 17, 18, 19 and 20
would mean that the time period remains at two years.

Amendment 16, in schedule 2, page 29, line 3, leave
out sub-paragraph 7(4).

These paragraphs extend from two years to five years the time period
for which invasive biometric data, including fingerprints and DNA, can
be retained. This amendment and amendments 15, 17, 18, 19 and 20
would mean that the time period remains at two years.

Amendment 17, in schedule 2, page 30, line 3, leave
out sub-paragraph 10(4).

These paragraphs extend from two years to five years the time period
for which invasive biometric data, including fingerprints and DNA, can
be retained. This amendment and amendments 15, 16, 18, 19 and 20
would mean that the time period remains at two years.

Amendment 18, in schedule 2, page 31, line 32, leave
out sub-paragraph 13(4).

These paragraphs extend from two years to five years the time period
for which invasive biometric data, including fingerprints and DNA, can
be retained. This amendment and amendments 15, 16, 17, 19 and 20
would mean that the time period remains at two years.

Amendment 19, in schedule 2, page 33, line 4, leave
out sub-paragraph 16(4).

These paragraphs extend from two years to five years the time period
for which invasive biometric data, including fingerprints and DNA, can
be retained. This amendment and amendments 15, 16, 17, 18 and 20
would mean that the time period remains at two years.

Amendment 20, in schedule 2, page 34, line 28, leave
out paragraph 19.

These paragraphs extend from two years to five years the time period
for which invasive biometric data, including fingerprints and DNA, can
be retained. This amendment and amendments 15, 16, 17, 18 and 19
would mean that the time period remains at two years.

Gavin Newlands: It is a pleasure to see you in the
Chair this afternoon, Mrs Main. I rise to speak on
amendments 14 to 20, which have been tabled in my
name. Clause 17 is obviously a significant provision and
relates to the governance and retention of fingerprints,
DNA samples and profiles, otherwise known as biometrics,
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by the police for counter-terrorism purposes. It would
affect, among other powers, the retention of biometric
data, in particular increasing the maximum duration of
a national security determination, or NSD, from two
years—or two plus one—to five years.

In addition, paragraph 2 of schedule 2 amends the
Police and Criminal Evidence Act 1984, so that fingerprints
and DNA evidence relating to a person arrested but not
charged with a terrorism-related qualifying offence may
be retained for three years. The fact that the power
could affect an innocent individual who has not been
found guilty of any offence is concerning. That concern
was shared by Richard Atkinson of the Law Society,
who provided evidence to us. He said:

“It is an area of concern for us because, clearly, it is right that
individuals’ data is not routinely withheld”.––[Official Report,
Counter-Terrorism and Border Security Public Bill Committee,
26 June 2018; c. 32, Q76.]

He suggested that the case for the provision has yet to
be made by the Government.

The Police and Criminal Evidence Act 1984 provides
the authority to a chief officer of the police to determine
whether it is necessary and important to retain biometric
data for an additional period of up to two years for the
purpose of national security. Although NSDs are reviewed
independently by the Biometrics Commissioner, the Bill
proposes extending the duration of an NSD from the
maximum of two years to a maximum of five years.
Amendment 14, in deleting paragraph 2, would retain
the Biometrics Commissioner oversight and keep the
status quo in terms of the length of time data can be
kept.

These provisions have attracted controversy due to
the belief of many that they are a direct attack on
individuals’ right to privacy. Throughout the Bill’s passage,
I have spoken about the need to adopt appropriate
counter-terrorism methods that can deal with the current
threat. However, that goal does not mean that we should
eliminate all appropriate checks and balances that safeguard
potential abuses of power, which can affect individual
civil liberties.

The commissioner also performs a vital, independent
role, reviewing every NSD. In doing so, he will assess
the nature, circumstances and seriousness of the alleged
offence, the grounds for suspicion, the reasons why the
arrestee has not been charged, the strength of any
reasons for believing that retention may assist in the
prevention or detection of crime, the nature and seriousness
of the crime or crimes that that retention may assist in
preventing or detecting, the age and other characteristics
of the arrestee and any representations by the arrestee
about those or any other matters. In addition, the
commissioner has the power and authority to order that
retained material be destroyed where retaining it is no
longer necessary.

2.15 pm

The commissioner provides a layer of protection to
ensure that a person’s most private and personal information
is not held by the state for very little or, in some
cases, no reason. Amendments 15 to 20 are essentially
consequential to amendment 14, and remove a number
of paragraphs to ensure that data can be retained only
for the period currently available to the police.

We should all be concerned that the schedule allows
a person’s biometric data to be retained for a significant
period, regardless of whether they were charged with
an offence, let alone convicted. The provision is
overly intrusive and does not respect an individual’s
right to privacy. We cannot allow for deeply personal
information to be held when the case for doing so is so
weak.

I accept that the proposal has been drafted with the
goal of tracking down terrorists. However, during my
questioning of Gregor McGill last week, he failed to
provide concrete and relevant examples of where
detection of crime is improved by retaining the
biometric data on people who have never been charged
or convicted of a relevant offence. Police and the CPS
provided some further information on that need,
which I requested during last Tuesday’s session.
Despite that, I have yet to hear a compelling case that
supports this particular requirement, which underlines
the point that if we are to strike the balance between
security and civil liberties, there is very little justification
for retaining the data of an innocent person for a period
of five years.

We also need to be aware of the inherent security
dangers in storing personal information, particularly
over longer periods. During the evidence session last
week, I raised the example of America, where more
than 5.5 million unencrypted fingerprints were hacked.
We cannot ignore that serious concern when we discuss
this issue.

The amendments would retain a series of important
safeguards that would respect an individual’s right to
privacy but allow our authorities to carry out their
essential and important investigations.

Nick Thomas-Symonds: The amendment goes to the
very heart of the framework of counter-terrorism—the
balance that is to be struck between liberty and security.
I respect the arguments on both sides. Assistant
Commissioner Basu referred to how data obtained from
a port stop had been useful in identifying someone who
would go on to engage in an act of terrorism. He was
absolutely clear that that kind of data could be useful in
the fight against terror. However, that has to be balanced
against the concerns.

There are concerns, first, about whether the data that
is held can be kept secure and, secondly, about two
particular classes of people, if I can put it that way. The
first class is the person who is arrested because of a
mistake, whether that be mistaken identity or a mistake
in place or in any other material fact. The second class
is the person who has been arrested and never charged.
How we strike that balance and protect those people is
vital.

Although I have sympathy with the means by which
the hon. Gentleman has sought to achieve that balance—
essentially by keeping the period of retention at two
years rather than extending it to five—the amendment
is something of a blunt instrument. You would quite
rightly stop me, Mrs Main, if I started to refer to the
next amendment that is tabled in my name, but none the
less I think that that amendment is a better means of
achieving and striking the balance. It would protect the
two types of people I have referred to and give them a
right to appeal. This amendment is a blunt instrument
for achieving the same aim.
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Mr Wallace: The hon. Member for Paisley and
Renfrewshire North referred to an example. I said at the
time of hearing the evidence that it was remarkable
that, as the witness was speaking, a verdict was returned
in a trial of an individual who was arrested on Whitehall
with three knives on him. It is our strong belief that he
had been planning to carry out an attack and was en
route to do so. The evidence that was used to help to
convict that individual was based on biometrics taken
from a number of improvised explosive devices in
Afghanistan four or five years ago. In fact, he subsequently
admitted that he had taken part in the manufacture of
300 IEDs in Afghanistan.

Those biometrics were taken from a schedule 7 stop
and retained, and the consequence was that he was
convicted. If we had not been able to hold some of
those biometric data for longer than two or maybe three
years, I am not sure that that individual would have
been convicted last week. We should reflect on the fact
that not only was that individual seriously dangerous,
he was probably on his way to attack people around this
building, Downing Street and Whitehall, right in the
heart of our democracy and what we hold so dear.

Like it or not, DNA is a successful part of the
process. It is often what we need to convict people.
Terrorist offences are often highly complex—there are
huge amounts of encryption. The ability for us to use
communications alone to prosecute people is getting
harder and harder. Forensics are very often the key, and
DNA forensics are incredibly important.

Nic Dakin (Scunthorpe) (Lab): If that individual was
convicted and arrested under the current legislative
framework, why do we need this further change?

Mr Wallace: First, if his DNA had been taken under
a schedule 7 stop longer than three years ago, it would
not have been available. Secondly, we were fortunate
that the United States had taken the DNA swabs in
Afghanistan because it had a longer retention policy
and was therefore available for us to exchange.

Nic Dakin: Going back to the evidence from Richard
Atkinson, he said,

“any extension of time periods needs to be justified by objective
evidence.”––[Official Report, Counter-Terrorism and Border Security
Public Bill Committee, 26 June 2018; c. 32, Q76.]

Is the Minister saying that there is further objective
evidence to support his argument?

Mr Wallace: The point is that if it is okay to hold it
for three years—I did not get an answer from Liberty
about whether it believed in holding any data—I do not
see the justification for why it cannot be five years. If in
principle retention of data is acceptable to people when
someone is arrested for a terrorist offence but not
charged or convicted, surely if three years are okay, why
not four, and if four, why not five? Five years give us
that extra time and some of these investigations take a
lot of time.

I also refer the hon. Gentleman to the key quote by
Paul Wiles, the Biometrics Commissioner. As I said on
Second Reading, we have included lots of recommendations
from the independent reviewers. The hon. Member for
Paisley and Renfrewshire North himself says we should
listen to the commissioner and the independent reviewers.

The Biometrics Commissioner said in his annual
report 2017: “NSDs”—that is when a police chief decides
under the national security determination that biometric
data of an individual is required—

“are being reviewed at two yearly intervals as Parliament intended.
For some NSD cases…my judgment”—

not ours—

“is that the evidence/intelligence against the relevant
individuals is such that they could be granted for longer
than two years.”

The Biometrics Commissioner is recommending extending
the two or three years, not shutting it down to one year
or whatever. We have listened to that and we have
looked at our intelligence case load. We know there are
people in Syria right now and we do not know when
they are coming back. We would like to have the provision
of potentially being able to match them to a crime. The
first main flush of people going to fight for Daesh was
in 2014. We do not know how long they may be out
there. They do not come back in bus loads, they come
back in trickles, and this mechanism is an important
tool for us. I am afraid that the amendments would
prevent us from doing that and the Government cannot
support them. For that reason, I ask the hon. Gentleman
to withdraw his amendment.

Nic Dakin: The Minister is making a strong case for
extending the period. It is not clear why it is five years,
rather than, as he says, six years, four years or three
years. He also recognises that it should be a limited
period and that the time should run out at some point,
which is welcome. Will he deal with the issue of retaining
biometrics from people who have not been charged or
found guilty of committing any offence?

Mr Wallace: TACT—Terrorism Act 2000—offenders’
data can be retained if a national security determination
is made by a police chief irrespective of whether or not
they have been convicted. If someone is convicted of
any offence—certainly a serious offence or terrorist
offence; I will seek guidance as to whether this applies
to a minor offence—their DNA data can be detained
for a much longer period, if not indefinitely. This mainly
concerns people who have been arrested but not convicted.
That is why this measure is important. It is specifically
aimed at the more serious offences of terrorism. One of
the other challenges in the law is that if someone is
arrested under PACE, it may be for terrorism, but it
might not be for a terrorist offence. What someone is
arrested for defines the subsequent powers that we have.
We would like to match that to allow a PACE arrest to
lead into us retaining that data.

To give the hon. Member for Scunthorpe some
reassurance, the Biometrics Commissioner will review
this. If he feels next year or the year after that we are
holding data for too long or for too little time, no doubt
the Government of the day, as the hon. Member for
Paisley and Renfrewshire North says, would be wise to
listen to those recommendations, return to the House
and do something about it. That is why we have these
independent reviewers, tribunals or whatever they are
making a judgment on us. Any responsible Government
will listen to their advice.

Afzal Khan (Manchester, Gorton) (Lab): Clearly there
is an issue of trying to balance liberty and security. One
of the points that the written evidence from Liberty
pushes is that
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[Afzal Khan]

“the retention of innocent people’s DNA has a disproportionate
impact on people from BAME backgrounds. Estimates vary, but
it has been projected that between a half and three-quarters of
young black men have had their DNA stored on the DNA
Database.”

What is the Minister’s view on this?

Mr Wallace: I would need to see whether Liberty
means people convicted or people arrested but not
convicted. If people are convicted of offences, it does
not matter what their background is. They are convicted
of an offence and their data is stored.

Afzal Khan: They are not convicted.

Mr Wallace: In the terrorist space, it would reflect the
threat of the day. Undoubtedly, at the moment the single
biggest threat to us going about our lives in the United
Kingdom is from Daesh/al-Qaeda. There is our proscription
of National Action and a growth in the number of
people from the neo-Nazi far right. If we had had a
DNA database in the ’80s, the vast amount of the
DNA would probably have been from those of Irish
descent linked to Irish nationalist and loyalist
terrorism. I am afraid the database reflects the threat
of the moment. Nearly all the terrorist operations
I have ever seen are intelligence-led—they are not
rustled up. It is a thoughtful, deliberate process. I do not
think the database is indiscriminate or that it targets
people based on their black and minority ethnic
background. It is just a reflection of the threat we face
at the moment, and I suspect that it will shift. In
10 years’ time, the hon. Gentleman and I might be
standing here talking about another section of society.
In the north-east of England, far-right referrals to
Channel outstrip Islamist referrals. If that were to feed
into the terrorist threat, in a few years’ time we may see
a greater amount of DNA retained from white British
people in the north-east.

2.30 pm

Gavin Newlands: Despite the Minister praying in aid
the Biometrics Commissioner, I still do not buy the
Minister’s comments or the strength of his argument
about these provisions. However, despite the outrageous
description by the hon. Member for Torfaen of my
amendment as a blunt instrument, I am conscious that
the Labour Front Bench has tabled an amendment in
the next group that retains the Biometric Commissioner’s
oversight, although it also retains the five years. I will
throw my support behind that amendment and for that
reason I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Nick Thomas-Symonds: I beg to move amendment
33, in schedule 2, page 35, line 17, at end insert—

“21 (1) A person whose biometric data is retained under the
provisions of this schedule may apply to the Commissioner for
the Retention and Use of Biometric Material (‘the Commissioner’)
for the destruction of that data when the conditions in sub-paragraph
(2) are met.

(2) The conditions referred to in sub-paragraph (1) are—

(a) that the retention of the biometric data has not been
previously authorised by the Commissioner or a
court of law; and

(b) that the biometric data was taken from the person—

(i) in circumstances where the arrest or charging of the
person was substantially due to a mistake, whether
of identity, place or other material fact; or

(ii) the person was arrested but never charged for the
relevant offence.

(3) On receiving an appeal under sub-paragraph (1), the
Commissioner must seek representations from the chief officer of
police in the area in which the biometric data was taken as to
whether the data should be destroyed or not.

(4) The Commissioner must determine an appeal under
sub-paragraph (1) within three months of receiving the appeal.”

Although I described the previous amendment as a
blunt instrument, it was proposed in an effective way
and was eloquently argued.

Gavin Newlands: You are forgiven—just don’t do it
again.

Nick Thomas-Symonds: I will try not to.

I will put the case for amendment 33, as I started to
do in the last series of amendments. The amendment
squarely aims at striking an appropriate balance between
liberty and security. Two circumstances are highlighted.
The first is when there has been a mistake, which can
happen, such as a mistake involving identity, place or
any material fact—or in the intelligence, which can also
happen, as the security Minister would accept. The
second circumstance is when a person has been arrested
but not charged for the offence. My hon. Friend the
Member for Manchester, Gorton referred to the impact
on the BAME community, which fits precisely into that
category—people who do not end up being charged
with an offence.

The amendment states that an application can be
made to the commissioner for the destruction of data
when the conditions are met. On receiving the appeal,
the commissioner must seek representations from the
chief officer of police in the area from which the biometrics
data was taken as to whether it should be destroyed or
not. Even if there is an appeal by an individual to the
commissioner, that additional sub-paragraph means that
the chief officer of police can make representations,
which seems to strike a balance between the two. The
individual person has the right, but if there are background
concerns, the chief officer of police can make those
representations.

There would also be a period of three months in
which to determine the appeal, which is a reasonable
period for collecting the necessary data from the chief
officer of police and for consideration. Of course, there
will be circumstances in which appeals will be turned
down on that basis, but none the less it provides a
framework. If people’s data is being retained in
circumstances where a mistake has been made or when
they have not ultimately been convicted of an offence,
they can appeal to have it taken away, but that safeguard
of representations from the chief officer of police remains.
In those circumstances, I commend the amendment as a
reasonable way through what I accept is a difficult
problem.

Mr Wallace: The amendment provides for a person
whose fingerprints and DNA profiles are retained under
a power amended by schedule 2 to apply to the Biometrics
Commissioner for the data to be deleted, if the
commissioner has not previously authorised its retention.
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The grounds on which data might be deleted are if the
individual was arrested or charged as a result of a
mistake, for example mistaken identity, or if they were
arrested but not subsequently charged.

In so far as the amendment relates to cases of mistaken
identity, I am happy to inform the hon. Member for
Torfaen that existing legislation already directly addresses
this issue, and in fact provides a stronger safeguard than
he is proposing. Section 63D(2) of PACE states that
biometric data must be deleted by the police without
the individual needing to appeal if it was taken where

“the arrest was unlawful or based on mistaken identity.”

This aspect of his amendment is therefore unnecessary,
although I wholly support the principle behind it.

In so far as the amendment relates to cases where the
individual was arrested lawfully and no mistakes were
made but they were not subsequently charged, similar
ground was covered by previous amendments. One of
these amendments would have removed from the Bill—in
its entirety—measures providing for an automatic retention
period following arrest under PACE on suspicion of
terrorist offences. I have already set out why those
measures are appropriate and necessary, and I am pleased
that the Committee did not pursue those earlier
amendments. For a similar reason, I cannot support
this amendment.

I have already said that the Bill does not depart from
the principle established by the Protection of Freedoms
Act 2012 in that the biometric data of a person who has
been arrested but not charged should no longer be
retained indefinitely in most cases, as it used to be. In
passing that legislation in 2012, Parliament rightly
recognised that it is appropriate and in the public interest
for biometric data to be retained for limited periods in
certain circumstances in the absence of conviction. One
such circumstance is where a person is arrested under
the Terrorism Act 2000 on suspicion of being a terrorist
but is not subsequently charged. Under current law,
there is an automatic three-year retention period. Anything
beyond this requires a national security determination
to be made by the chief officer of police and approved
by the Biometrics Commissioner. Schedule 2 makes
equivalent provision for a case where the same person is
arrested on suspicion of the same terrorist activity but
under the general power of arrest in PACE. The flexibility
to use either power of arrest—TACT or PACE—is
open to the police and is a decision that will be taken
based on operational considerations. It is a current gap
that the same biometrics retention rules do not follow
the two powers of arrest in terrorism cases despite the
fact that there may otherwise be no material difference
between the two cases. Schedule 2 attempts to close
that gap.

I fully support the well-established principle that
biometric data should be automatically deleted following
a mistaken or unlawful arrest, but I cannot agree that
we should overturn the equally well-established principle
that there should be a limited period of automatic
retention following a lawful and correct arrest on suspicion
of terrorism. There are many reasons why a charge may
ultimately not be brought in such circumstances. The
individual might have been quite reasonably suspected
and there might be extensive intelligence to indicate that
they pose a very real threat, but if it is not possible to
produce that intelligence in an open court, for example,

or if it comes from intercept or from sensitive sources
which we cannot put at risk then it cannot be used to
support a prosecution.

Although the person will therefore be quite rightly
treated as innocent as a matter of law, that does not
mean that the police can simply wash their hands of
them and take no further action to protect the public. It
is right that there should be a limited, automatic period
during which their fingerprints and DNA profile can be
retained so that the police can identify their involvement
in any further suspected terrorist activity. If there is no
information to suggest that they pose a threat at the end
of this limited period, then it will be neither necessary
nor proportionate to seek a national security determination
to authorise its ongoing retention, and the data will
have to be deleted. This approach strikes the right
balance. Although I appreciate the spirit of the hon.
Gentleman’s amendment, it would shift that balance
and raise a number of difficulties.

Given the limited automatic retention period in question
and the need for both a chief officer of police and the
Biometrics Commissioner to approve any further retention,
it is not necessary to introduce an additional review of
the case in advance of the one that would occur at three
years. Existing safeguards ensure the proportionality.
The Biometrics Commissioner has not raised a concern
about them in the case of TACT arrests and they have
not been found to infringe disproportionately on the
rights of suspects. To add an additional review would
place an unnecessary and disproportionate burden on
both the police and the Biometrics Commissioner. A
more fundamental issue is that it would be difficult to
have a meaningful and transparent application process
in which the reasons for decisions could be provided to
applicants. The hon. Gentleman’s amendment does not
specify the criteria by which the Biometrics Commissioner
might consider an application from a terror suspect, but
presumably it would be the same as the test for retaining
the data under a national security determination: that it
is necessary and proportionate to do so. The Biometrics
Commissioner and his staff have the necessary security
clearance to make such a consideration on the basis of
all relevant information, including sensitive intelligence.

In cases of the kind I have alluded to, where intelligence
clearly suggests that a person poses a risk but it cannot
be adduced in open court to support a prosecution, that
would prevent the individual from being informed of
the reasons for any decision to reject their application.
It would also prevent any judicial review of the rejection
of their application from being heard in open court. To
do so could compromise sensitive sources of information
and could reveal the extent of intelligence coverage of
the individual. The simple fact of a decision to retain or
delete the data could reveal the existence or absence of a
hitherto covert investigation into them, and could indicate
the level of the police’s interest in their activities. Such
information could clearly be valuable to an active terrorist,
as it could allow them to disguise their activities and
avoid intelligence coverage, or it could provide assurance
that the authorities are not aware of their activities.
That would simply not be in the public interest and
would strike the wrong balance. It would make such an
application scheme very difficult to operate in practice.
For those reasons, I hope the hon. Gentleman will
withdraw his amendment.
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Nick Thomas-Symonds: I have three points to make
in response. First, although I take on board the point
about section 63 of the Police and Criminal Evidence
Act 1984, having a personal right to appeal in the Bill is
an important principle.

Secondly, on the balance between keeping intelligence
confidential and revealing enough for there to be a
meaningful process, that is covered by the chief officer
of police being consulted and making representations.
The balance between what can be said on paper and
what cannot occurs right across the spectrum of terrorism
offences.

Thirdly, the test that the commissioner would apply
would obviously be the necessary and proportionate
retention of data, which is very common. On that basis,
I wish to press the amendment to a vote.

Question put, That the amendment be made.

The Committee divided: Ayes 9, Noes 10.

Division No. 1]

AYES

Chapman, Douglas

Coyle, Neil

Dakin, Nic

Doughty, Stephen

Huq, Dr Rupa

Khan, Afzal

Newlands, Gavin

Smith, Eleanor

Thomas-Symonds, Nick

NOES

Bowie, Andrew

Foster, Kevin

Hall, Luke

Hoare, Simon

Lopez, Julia

Maclean, Rachel

Maynard, Paul

Pursglove, Tom

Wallace, rh Mr Ben

Warman, Matt

Question accordingly negatived.

Schedule 2 agreed to.

Clause 18

PERSONS VULNERABLE TO BEING DRAWN INTO TERRORISM

Nick Thomas-Symonds: I beg to move amendment 31,
in clause 18, page 19, line 14, at end insert—

“(8) After section 39 (Power to amend Chapter 2), insert—

‘39A Review of support for people vulnerable to being
drawn into terrorism

(1) The Secretary of State must within 6 months of the passing
of the Counter-Terrorism and Border Security Act 2018 make
arrangements for an independent review and report on the
Government strategy for supporting people vulnerable to being
drawn into terrorism.

(2) The report and any recommendations of the review under
subsection (1) must be laid before the House of Commons within
18 months of the passing of the Counter-Terrorism and Border
Security Act 2018.

(3) The laying of the report and recommendations under
subsection (2) must be accompanied by a statement by the
Secretary of State responding to each recommendation made as
part of the independent review.’”

This amendment presses for a statutory review of the
Prevent programme. Let me make it clear that I have
visited the Prevent programme. I am very grateful to the
Minister for the way he facilitated my visit, and to the
Home Office civil servants who accompanied me on
that visit, where I saw some excellent work going on. I
would not for a moment denigrate the work that is

being done to divert people from a life of terrorism to a
far more constructive life. That is absolutely to be
praised.

However, it is part of good governance to regularly
review whether policies are working as well as they
should be. If improvements can be made on the basis of
those reviews, they should be made. I would highlight
two concerns around Prevent, both of which could be
considered within the scope of that review.

2.45 pm

The first has regard to its aims. I have seen the
Prevent programme in action in schools, for example. I
have seen it in action dealing with particular individuals;
I have heard the previous reviewer of the counter-terrorism
legislation, David Anderson, speak about it and interview
people who feel they have benefited from the programme.
I call that aspect of Prevent the welfarist aspect. However,
when we look at the aims of the programme, we have to
be careful about what we are seeking to do, because it is
also seen as an intelligence-gathering exercise.

Prevent also has the aim of community cohesion. I
have seen some very good work in the narrow reaches of
the programme, but there are concerns about whether
there is scope for the kind of community cohesion
activity that is required when we see swingeing cuts to
local government services, whether that is children’s
services or youth clubs—something that has been
highlighted to me by local authorities during the work I
have done on Prevent.

Some communities also have difficulty being confident
in the programme, which relates back to my point about
Prevent’s aims and it being seen as an intelligence-gathering
exercise. I am not saying that there is not excellent work
going on as well, but in those circumstances it is sensible
and reasonable to want to review the programme, ensure
that it has wide community support and be in a position
to make improvements if necessary.

Dr Rupa Huq (Ealing Central and Acton) (Lab): It is
a pleasure to serve under your chairmanship. I speak to
clause 18, in support of my hon. Friend the Member for
Torfaen’s plea for an independent review of the programme.
As he said so persuasively, it is doing some good work
out there, and nobody is arguing against safeguarding.
However, we have to accept that in its current guise and
its earlier incarnation of preventing violent extremism,
Prevent has been dogged by accusations of feeding
mistrust and harbouring suspicion against certain
communities, who feel disproportionately targeted by
its impact. I am speaking mainly about Muslims, who
may already be feeling jumpy in this post-Brexit climate
of the rises we have seen in hate crime. We do not want
to be unwittingly pushing them into the wrong arms.

Simon Hoare (North Dorset) (Con): What would the
hon. Lady say to the counter-accusation, if we can call
it that, that some within a variety of communities
sought to undermine the robustness and work of the
programme, by making such allegations? They did so
not because they had any particular axe to grind against
Prevent; they were just trying to divert attention away
from their activities to create distrust in the agenda.
What does she say about that, given that a canon of
evidence seems to be building, which demonstrates that
as a fact?
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Dr Huq: What I would say is that the hon. Gentleman
needed to bear with me and hear what I was going to
say as I developed my argument. I had barely finished
my first sentence. If he bears with me, I will give
examples of other communities, too—not just Muslims,
of course. We do not want this to be a cover for people
to do their illicit deeds. If he will bear with me, I would
like to continue.

I would like to give two observations from the coalface
to the Minister. Both the Minister and the shadow
Minister go and see these projects all the time, I am
sure. In the last week and a half, without my trying, I
have come across two examples in our Prevent team at
Ealing Council—the London borough of Ealing gets
quite a lot of funding for this. The first example was
the week before last. I had convened an interfaith
meeting at our town hall. I go to a lot of civic services,
because we have two synagogues, two mosques, loads
of churches, Baha’is and all sorts of faith groups, and
they all talk to me, but they do not talk to each other.
My idea, therefore, was to bring them together in a
room to see what sort of things they are doing—food
banks and other services—but it is not a theological
group. I had the Prevent officer there, but she was
rounded on by some Muslims from one of our mosques,
who said that Ealing council is getting a reputation for
being Islamophobic. One group, MEND—it stands for
Muslim Engagement and Development, and I have met
some of its members in Parliament—had wanted to
hold a meeting at the town hall, but had been banned by
the Prevent team because red flags had been raised
about it after a Channel 4 “Dispatches” documentary. I
think the programme was called “Who Speaks for British
Muslims?”

Banning the group was seen as an overreaction, because
the programme was just a bit of shoddy and sensationalist
journalism. There are always bad apples in any group—as
in any political party, because we can be umbrellas for
different interests—but people felt that it was a bit
much to ban the group MEND, whose aim is to combat
Islamophobia. People from MEND have been in this
building, Portcullis House, to see me. They gave me a
whole dossier, and were anticipating the attack, saying,
“We’ve got a point-by-point rebuttal of the programme,
which is coming out next week.” Again, that gave
Prevent a bad name.

Sometimes these groups form an alphabet soup of
acronyms, and some of them are a bit voguish and
flavour of the month. The poor Prevent officer at my
meeting had all these people saying, “Ealing council is
Islamophobic”, and, although Channel and all the other
bits deal with the far right and so on, perhaps Prevent
falls disproportionately on Muslims. That is why a
review is a good idea, and that is all my hon. Friend the
Member for Torfaen is asking for—a sensible review to
take stock and to see whether the strategy is working.

My second example is from this weekend when I was
at the Somali Advice and Development Centre which
was celebrating receiving a Queen’s award. This SADC
group in my constituency, which actually operates borough-
wide, channels people away not only from extremism
but from criminal activities generally—at the weekend
the group was talking about knife crime a lot. Again,
the Prevent officer was at the celebration. A young
Somali girl said to me, in hushed tones, that Prevent did
not trust them at all, not as far as it could throw them.

She even works for the local authority in another guise,
so she is a public servant, but she mentioned another
group, Cage—the one that deals with prisoners—and
said that she would rather deal with it than Prevent any
day. Cage dealt with Moazzam Begg. Again, the Prevent
officer’s face dropped, saying, “No, that’s on our banned
list.”

Mr Wallace: I have listened to and understand the
hon. Lady’s case. Much of what she says is genuine, but
before she goes down the Cage line, she is right that
there are groups and groups. I do not want her to
wander inadvertently into thinking that Cage is some
small representative of prisoner groups. The leadership
of Cage praised Jihadi John as an individual before a
Committee of this House. If there is one group that
seeks to undermine Prevent for the wrong reasons—there
are people who oppose Prevent for perfectly valid
reasons—it is Cage, which would take the view that it is
anti-state. Cage wants nothing from the state, including
Prevent. It is one of the groups, similar to some of the
far-right groups, that would like us to have a less integrated
society and less of a common-values platform. She is
perfectly right to express other concerns, but she should
be cautious about Cage. I would never say that I would
rather deal with Cage than Prevent. It would be a
slippery slope.

The Chair: Before I call the hon. Lady to resume her
remarks, I remind the Committee that at the beginning
of the sitting I said that if comments were wide ranging,
we would not have a clause stand-part debate. Given
that she is ranging quite widely from the wording of the
amendment, I shall probably not have a separate clause
stand part, so she should be mindful of that as she
carries on with her remarks.

Dr Huq: I am grateful to the Minister for flagging up
that one should be cagey about Cage. I have never
encountered Cage directly, but am reporting verbatim
what someone said to me. That is my point: if people
feel they are being alienated, we do not want to radicalise
them and drive them into the arms of the wrong people.

The Somali girl said she had undertaken training
at the London borough of Hillingdon. She had been
shown a video that said that the tell-tale signs for
spotting that someone is becoming radicalised include
going to a mosque and having a beard. She said that
that covers most of the people she knows. Again, it may
be that some of the training materials are a bit defective.
She said that after her niece’s schoolteacher had been
on training in Feltham in the London borough of
Hounslow, the kid—a primary school child who sometimes
wears a hijab and sometimes does not—was called in
with her parents. Again, perhaps we should have a
review of the materials that are being put out there. Her
point was that the video would make anyone feel a bit
mistrustful of Muslims, but would not have done the
same for far-right activists. Although the video gave an
example of far-right activism, it was not on a par.

The vast majority of referrals come through schools,
and there are figures on that. Academic papers from the
law department at Oxford—I went to Cambridge, so I
intrinsically mistrust anything from Oxford—

Simon Hoare: Order.
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Dr Huq: Sorry. The law department at Oxford said
that referrals come through schools. Getting flagged by
some over-enthusiastic teacher who has watched the
shoddy training video can be a black mark against a
schoolkid’s name forever.

The Somali girl said that everything was on condition
of anonymity. She said, “I’ll talk to you, but I don’t
want to be named.” She said, “It makes you scared to
say anything ever.”People might have legitimate concerns,
but what does it stretch to? If a kid has a Koran in the
corner of their bedroom, or if there is a campus meeting
to discuss Israel’s policies, could that be among the
things to look out for in the Prevent video?

It is not just me saying that having a review of
Prevent would be a good idea. David Anderson, the
former independent reviewer, who has been mentioned
by the Minister and the shadow Minister, called for a
review and said that Muslims are being made to feel
“under siege”. There is a sense that the net is being cast
too wide. Salman Abedi, the Manchester bomber, was
not caught, although people at Didsbury mosque reported
that he was saying some dodgy things. Sometimes it is
not catching people, and sometimes it is too wide.

Julia Lopez (Hornchurch and Upminster) (Con): It is
extremely dangerous in debates like this to talk about
the Muslim community as if it has a single viewpoint.

Dr Huq: I did not—

Julia Lopez: You did just now.

The Chair: Order. I have not said anything.

Julia Lopez: I am sorry that I addressed the Chair. I
apologise.

Prevent deals with extremely delicate issues, and it is
about building trust in the community, so we cannot
talk about the community as though it is singular. For
instance, groups of mothers who are extremely worried
about their children leaving for places such as Syria
want to engage with Prevent. Saying that Prevent is
divisive and breeding mistrust is misplaced and dangerous
in the circumstances.

Dr Huq: I completely accept the hon. Lady’s point
about the differences within Islam. There are many
denominations; I would be the first to agree with that. I
am sorry if I was giving that impression. That is what a
review would bring out. She makes a good point and
illustrates why we need a review. Our Prevent officer in
Ealing pointed out that Rafał Ziemkiewicz—a Polish
holocaust denier and anti-Semite, who wanted to come
and speak in Ealing—was banned. I had a hand in
having him banned from coming to speak in Acton.

I am not saying that this affects only one community,
but the polling shows that there is mistrust, and some of
the teaching materials are not good. The groups wax
and wane. One minute the Muslim Council of Britain
was Tony Blair’s favourite Muslim group, and the next
minute it was cast into darkness, so sometimes these
groups can feel a bit voguish. A review would be an
eminently sensible idea.

Only this week, a review into bouncy castles was
called for after the tragic death of a young child at the
weekend, so reviews are never a bad thing. The Prevent

strategy has been going for some time now, so it is time
to take stock. Freedom of information requests from
the Association of Chief Police Officers show that a
disproportionally large number of referrals by teachers
are for things that kids have done, which turn out to be
nothing.

Thehon. Member for Belfast East (Gavin Robinson)
flagged that Northern Ireland has not been dealt with.
The Minister said that different groups have different
threats, but we never know what is going on and it is
good to remain vigilant. The Home Office’s wording is
about hearts and minds. That should not mean kneejerk
reactions, which this programme can be susceptible to. I
agree with my hon. Friend that we need a review,
because in some aspects of this programme we could do
better.

3 pm

Gavin Newlands: In supporting the intention of the
amendment, I shall briefly set out the differences in the
devolved Administrations’ implementation of the Prevent
strategy.

The Prevent strategy is implemented in Scotland
through Scottish public bodies. The delivery and
implementation of Prevent in Scotland is overseen through
Consent. There has always been a distinction between
preventing terrorism, and community cohesion and
integration. In Scotland, Prevent has been more closely
aligned to the areas of policy that promote community
safety, tackling crime and reducing violence.

Agencies in Scotland have defined terrorism on the
basis of the rule of Scottish law. The delivery of Prevent
in Scotland benefits from the positive relationships
that the community has built through years of regular
engagement. That is perhaps missing from its
implementation in England and Wales. The Prevent
strategy is not universally popular. The Educational
Institute of Scotland, a teaching union, opposes it.
However, it noted the difference in implementation,
stating:

“Scottish councils have, by and large, not bought into the
anti-Islam narrative that pervades Prevent in England.”

Given that, will the Minister, in acquiescing to the
amendment of the hon. Member for Torfaen, as I feel
sure he will, look at the implementation of Prevent in
Scotland in any overall review of the Prevent strategy?

Stephen Doughty (Cardiff South and Penarth) (Lab/
Co-op): It is a pleasure to serve under your chairmanship,
Mrs Main. I, too, support a review, but perhaps for
slightly different reasons.

I have had a close working relationship with South
Wales police for many years, and my experience of
Prevent locally has been largely positive. Indeed, my
interactions with South Wales police overall have been
positive. I know that they take great care to engage with
the relevant parts of communities, build the necessary
personal relationships and focus on what they can do to
prevent young people from being drawn into any form
of terrorism or extremism—not just Islamist-related
extremism, which is regularly referred to, but far-right
and other types of extremism.

I am clear from speaking to colleagues in this place
that experiences of Prevent vary widely up and down
the country. I have no truck whatever with those who
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suggest that we should prevent Prevent—scrap the whole
programme—or those who demonise it, because that
does not reflect how it operates in many parts of the
country, and scrapping it would be wholly
counterproductive in dealing with the issues that we
want to deal with.

Many members of my community—Muslims,
Hindus, those of other religions and those of no religious
faith—have concerns about extremism and terrorism,
and want to deal with them. In fact, when I was first
elected to this place just under six years ago, a local
imam came to me to express serious concerns about
what young Muslims in the community were viewing
online—the sort of grooming that we discussed in previous
sittings.

I take a slightly different approach from my hon.
Friend the Member for Ealing Central and Acton. We
should have nothing to do with organisations such as
Cage—she did not suggest we should. I also have deep
concerns about the organisation Muslim Engagement
and Development, which I have raised directly with
MEND representatives in my community. I have seen
some of its positive work to tackle Islamophobia and
raise awareness of issues affecting the Muslim community.
However, like any other organisation, it does not speak
for “the” Muslim community or any other sector of
society. It is one organisation that puts forward a set of
views and concerns. Sometimes those are positive, but
sometimes I have significant concerns.

I have discussed those with my local police force and
directly with the organisation. I believe in having a
dialogue and understanding where the organisation is
coming from, but I am not afraid to raise concerns
about things that have been said. Cardiff featured in the
Channel 4 documentary to which my hon. Friend referred.
I was somewhat alarmed by its findings, although some
parts of it may have been alarmist and created undue
fear. We have to be cautious, frank and robust with such
organisations.

I support a review, but because of a different set of
reasons and concerns about the way Prevent is working.
My major concern, which I have expressed to the Minister
and his predecessors, is that at times Prevent is too
focused on elites and community leaders, who are often
self-appointed, and does not do enough to deal with
grassroots organisations and individuals, particularly
young people. That is my experience locally. At times
there has been too much silo working. People meet
under local authority structures and ways of working
when we actually need complex, nuanced and deep
relationships across the community to understand what
is going on and the concerns that people have about
Islamist extremism or far-right extremism, and to build
the trust that can help prevent people from being drawn
into such activity.

I do not think Prevent’s role in relation to far-right
extremism is understood fully enough. I know about
the work that is going on locally and the extent to which
work is done with individuals who are drawn into
far-right organisations, but there is a great deal of
concern in some of the most diverse religious communities
in my area, such as Grangetown, Butetown and the
docks areas of Cardiff, where we have one of the
oldest Muslim communities in the UK. We have six
mosques and three Hindu temples—there are many

different faiths and backgrounds—but unfortunately
we have recently seen concerning examples of far-right
extremism.

A few months ago, just before I was due to speak at
an anti-racism march in Cardiff, neo-Nazi swastikas
and slogans were posted all over the community on the
route that many children take to school. The fantastic
response by South Wales police and the council
re-established trust and assurance in the community,
but there is understandably concern about what the
individuals who are drawn into such groups may do.

We have only to look at the individual who drove
from Cardiff to attempt to kill many people in Finsbury
Park, or of course at the tragic murder of our former
colleague, Jo Cox, by a neo-Nazi who was inspired by
far-right ideology, to understand why that is so crucial.
However, the issue is not widely understood. Dealing
with extremism and terrorism, whatever community or
ideological background it comes from, is key to bringing
confidence to all communities.

I note what the hon. Member for Paisley and
Renfrewshire North, who represents the Scottish National
party, said about the devolved Administrations. The
Welsh Government play a crucial role as a partner, but
that can create clunkiness in the system. I am sure the
Minister accepts that UK Departments do not always
deal as consistently with the devolved Administrations
as we may want. I have had conversations about things
that it was assumed were being done by the Ministry of
Housing, Communities and Local Government with
civil servants and officials who did not understand that
those matters were dealt with on a practical level by the
devolved Administrations in Scotland, Wales and Northern
Ireland. I would therefore like assurances from the Minister
about how the UK Government will work with the Welsh
Government to ensure that these programmes work.

I support a review, so I support the amendment
tabled by my hon. Friend the Member for Torfaen, but I
do so for the reasons I have outlined rather than because
I think we should not have such a programme or we
should not attempt to stop people being drawn into
extremism and terrorism.

Neil Coyle (Bermondsey and Old Southwark) (Lab):
I wish to echo some of what my hon. Friend the
Member for Cardiff South and Penarth said. I share
some of the concerns of my hon. Friend the Member
for Ealing Central and Acton about the materials, although
I suspect some of them have been updated. If simply
having a beard made one a suspect, Father Christmas
would be in trouble—were he to exist.

As co-chair of the all-party group on counter-extremism
and someone who represents a constituency that has
been attacked, I recognise the benefits of Prevent. After
last year’s attack at London Bridge and Borough market,
I spoke to the five mosques in my constituency, which
frankly wanted to open their doors. They wanted to
know that their sons and daughters—in particular their
sons—would not be targeted by those who seek to
groom the innocent and turn them into people who seek
to attack and undermine our way of life. They also
wanted engagement, to counter the Islamophobia that
grows when attacks occur. There is a role for Prevent in
such situations. We should not forget that the attackers
at London Bridge and Borough market chose to commit
their atrocity at the very time when real Muslims were
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breaking fast. They were not Muslims, and it is not
Islamophobic to try to prevent such men from committing
atrocities.

There was community concern about the nature of
the people targeted by groomers, for want of a better
word—people with learning disabilities and mental health
problems. Given the circumstances they live in, there is
nervousness about providing information about such
people. That is where communities need reassurance
about the support that is available outwith the influence
of those who seek to corrupt. That would be welcome,
and that is what amendment 31 gets to. A review could
help to build trust and demonstrate what the Government
do to support those who are genuinely vulnerable in
such circumstances. I therefore hope the Government
welcome the amendment.

Afzal Khan: I will try to be brief. I echo much of what
colleagues have said. I was involved with the 7/7 taskforce
and served in the European Parliament as a vice-president
of security and defence, so I know there are many
aspects involved, but I urge the Minister seriously to
consider a review.

People have different perspectives on Prevent, from
feeling picked on to feeling under siege. Some talk
about preventing Prevent. Others say it is toxic. At the
heart of it, the trust of communities is key. Some
mainstream groups have taken issue with Prevent—the
Muslim Women’s Network UK is the largest to have
done so. The Muslim Council of Britain, another large
organisation with more than 500 affiliates, also thinks
there needs to be a review.

The journey we have been on in the past 12 years or
so has clearly had positive elements, and elements that
we need to learn from to improve. A review would help
us all. The emphasis on the far right, which has clearly
become an aspect of Prevent in the past few years, is
welcome.

If the Minister wants expansion, it is vital that there
is sufficient funding both for training, so that we do not
end up with prejudices pushing the agenda, and for
local authorities. We have seen the cuts to local authorities
in the past eight years—they will need sufficient resources
to take the strategy forward.

Nic Dakin: It is a pleasure to serve under your
chairmanship, Mrs Main. I appreciate the comments by
my hon. Friends, who drew on rich experience. As my
hon. Friend the Member for Bermondsey and Old
Southwark said, there is a clear role for Prevent, which
has done a lot of good work. However, as my hon.
Friends the Members for Manchester, Gorton and for
Ealing Central and Acton pointed out, there are areas
where it does not command the trust of communities. It
is therefore important that we have a proper review. As
my hon. Friend the Member for Manchester, Gorton
said, that would rebuild trust and strength, which would
benefit everyone.

I go back to what Assistant Commissioner Basu said
at our evidence session. The strongest piece of evidence
I heard was when he said:

“The biggest problem we have in counter-terrorism, without a
doubt, which is making this a generational challenge, is
radicalisation.”—[Official Report, Counter-Terrorism and Border

Security Bill Committee, 26 June 2018; c. 6, Q3.]

3.15 pm

Getting this right is at the heart of the challenge to
our society and communities. People recognise that a
lot of good work is going on. The challenge is to
maintain trust, because we have a tradition of policing
by consent. Whenever I meet the police, they tell me
that when they have the eyes, ears and intelligence of
the community, they can do so much more to keep that
community safe. There is no other area where this is
more important, which is why we need a proper review
drawing on strengths and learning lessons, so that we
can be even stronger in trust going forward, to ensure
that we deliver for all our communities a good answer
to Assistant Commissioner Basu’s challenge. The
challenge—to all of us—of radicalisation is such an
important thing to get right.

Mr Wallace: These Committees can be quite dry. We
talk about, for example, “subsection (5), paragraphs (d)
and (e)”. I am grateful to the Chair for her flexibility in
merging the amendments with the stand part debate so
that we can have a proper discussion about Prevent.
Members of Bill Committees are often encouraged by
the usual channels not to engage so much, and it is
welcome that that has not been the case with the Bill. I
am very keen that the Committee is about airing people’s
policy initiatives, challenging the Government, helping
to bring forward legislation that we all agree with and, I
hope, doing the best job we can. That is what I have
done in clause 3 and matters of public order.

I will let the Committee into a secret. The secret of
Prevent is that we are always reviewing Prevent. It is a
dynamic, evolving policy. It started under the former
Labour Government, it has evolved and, as the hon.
Member for Manchester, Gorton said, it has moved a
long way. It has adapted to the threat. In many parts of
the country, it has become about tackling far right
extremism. It is a maturing but evolving policy that is
always reviewed. That is what I see as a Minister working
with all the stakeholders. Prevent has to adapt and
move, but I do not believe that there is a requirement for
an independent reviewer effectively to take a snapshot
in time of it.

I say that because of a number of measures that have
been taken in the last two years since I have been the
Minister to try to build that confidence in Prevent.
First, we published the figures. When I started as a
Minister, no one published Prevent figures or discussed
it. I have been very keen to do that in order to demonstrate
that Prevent is—

The Chair: Order. I am sorry, but it is rather discourteous
to the Minister to be passing round wine gums.
[Interruption.] Order. I will call the Minister again and I
hope those wine gums will have disappeared.

Mr Wallace: We need a Prevent strategy on wine
gums. The importance of publishing the data is to
indicate how Prevent fits into broader safeguarding,
putting it into perspective and challenging a number of
the myths. How it fits into broader safeguarding is in
the simple numbers: 7,000 Prevent referrals a year, of
which just over half are youths under the age of about 25,
I think, compared with 621,000 safeguarding referrals
every year from teachers, social workers and health
clinicians when dealing with everything from sexual and

143 144HOUSE OF COMMONSPublic Bill Committee Counter-Terrorism and Border
Security Bill



domestic abuse to a wider range of other types of
safeguarding. So it is not the mass spying exercise that
some critics allege it is.

Dr Huq: Taking on board the point made by my hon.
Friend the Member for Bermondsey and Old Southwark
that those categories were stratified, taking account of
some mental health issues, the Exeter Giraffe would-be
nail bomber Nicky Reilly had quite serious Asperger’s
syndrome. The inquest has not been done, but he has
since died in Manchester prison. He was a convert, and
that is something else that concerns me. The point has
been made to me that a lot of these famous cases
involve converts, including Richard Reid the shoe bomber;
and Khalid Masood, who attacked us here in Westminster,
was born Adrian. Converts and mental illness are an
issue.

Mr Wallace: I would be happy to talk to the hon.
Member for Ealing Central and Acton afterwards about
the details of terrorists’ profiles rather than the Prevent
element, but I would be ruled out of order if I wandered
into that. The main issue about the Prevent duty was
that within the numbers, we obviously see a significant
number of young people. We see more people who are
vulnerable, depending on the type of attack in which
they are involved. To answer part of the point that the
hon. Member for Ealing Central and Acton made, there
is a higher number of significant mental health issues in
lone wolves than there is in complex attack planners.
Going back to the point about being vulnerable and
radicalised and groomed in streaming: they may be
loners, they may be on their own, and they may not have
a wide friends network. We certainly see that.

The other reason I wanted to publish the data was to
counter some of the myths, including the myth of there
being a widespread spying operation. Clearly, Prevent is
not that, if you compare it with the wider safeguarding
of hundreds of thousands. Another part of the Prevent
programme was to show that some of the myths peddled
are the enemies of the myths themselves. They get
repeated time and again, and people say, “Well there is a
perception problem and we have to have a review” or,
“There’s something wrong with it.”

Two of the big current myths doing the rounds are: “I
live in a terraced house”, about a referral in Lancashire.
It was not a Prevent referral; the statement was in fact,
“I live in a terraced house and my uncle beats me”. It
was a domestic abuse referral and it never went near a
Prevent officer or a police officer, but you will hear the
likes of CAGE peddle that every single week and month,
as well as some people who do not want to check their
facts. Another myth refers to a child in Bedford caught
playing with a toy gun, the mother arrived and apparently
there was a great Prevent operation. That was not a
Prevent referral at all. One of the strongest myths—I
am afraid the hon. Member for Ealing Central and
Acton repeated it—is that the Prevent guidance issued
by the Home Office includes things like someone going
to a mosque and someone with a beard. That is categorically
not part of the training package, and not part of the
Home Office information at all. It is however part of
the propaganda spouted by CAGE in reference to what
Prevent is about.

Dr Huq: Will the Minister look into the materials put
out by the London borough of Hillingdon? It may not

be Home Office guidance, but somewhere in the food
chain it has been told to me that that is what they are
pumping out.

Mr Wallace: Have you seen it?

The Chair: Order. This is way beyond the scope of the
amendment, and even ranges way beyond the debate we
said we would have. I will bring the Minister back to his
comments and maybe he can respond to the hon. Member
later.

Mr Wallace: It is important to talk about whether we
need a review. I say that we do not need a review
because a lot of the perception issues out there are
peddled by myths rather than facts. When you start to
examine the facts, you realise that there is an element of
Chinese whispers. People go round and round in circles
and everyone else is now in a space in which people are
confirming facts that are not facts, and the myth is
undermining the policy in itself. If you look at the core
of where some of these myths come from, it is from the
enemies of Prevent, not people with a genuine worry
about Prevent.

Afzal Khan: The point I am trying to get across is that
there are major organisations that are not buying it. I
gave two examples to the Minister: the Muslim Council
of Britain and 500-plus affiliate organisations across
the country, and the Muslim Women’s Network, which
is the largest organisation of its kind. What steps are
you taking to make sure that they buy into this? We
need that.

The Chair: I am sure the Minister will answer, not me.

Mr Wallace: The first step was to publish the information,
discuss it with whomever we liked and ensure the Prevent
statistics are all out there. They show that a large
number of referrals into the Channel programme came
from the far right and that this is a safeguarding policy
for the benefit of us all, whether Muslim, middle class,
in a community or diaspora. We know that the way
people are being radicalised and the groomers doing it
have no worries about following traditional routes. They
will go wherever they can to groom victims.

The important thing about publishing that is to show
those communities, to ask the hon. Gentleman to say to
the MCB or others, “Look, here are the statistics. Here
is what Prevent is doing in the north-east of England to
prevent the extreme right wing dividing our community.
Here are the actual numbers.”

That is the first step. The second step is broader
engagement. I met the hon. Member for Manchester,
Gorton last week when he raised the issue of the MCB
and others. I am open to examining some of the suggestions
about how much we engage with many of those groups.
I represent north Preston but, in a sense, I am not fussed
where people come from; I am interested in where
people are going.

There are some groups I am aware of—I have named
CAGE—to which I do not want to give the credibility
of a meeting, so that they can spout what they do. I
know their agenda and it does not benefit the communities
they say they represent. That is the way it is. There are
other groups I would be happy to meet; I know some of
them are taking strong steps. Going back to the Prevent
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review requirement, it is interesting that when many of
those groups espouse their “Prevent”—what they would
do—it is the same. It might not be called Prevent but it
is the same; it is safeguarding.

I said the reason we do not review is because Prevent
is always evolving; we are always reviewing it in a sense.
There are measures in the Bill to broaden Prevent to
include more input from local authorities. It is not just a
police-led initiative. It would allow local authorities to
be part of the process. We have to start the process by
saying communities are often and strongly represented
by their local authorities and the local authorities should
be able to shape that.

That goes to the observation of several Opposition
Members that Prevent is working in some parts though
not so well in others. That is all about the characteristics
of the community, how it has approached Prevent and
its background. I find more settled Muslim communities
much more engaged in Prevent than very new communities,
which are worried about any kind of state because they
have probably come from a state that oppressed them.

In Kirklees, Lancashire, where I was not long ago,
they are very happy to be engaged. In Scotland, they
have done some amazing stuff around broadening delivery
of community safety. We should all learn from the knife
crime work they have done in Glasgow. Budgets have
been just as restricted and tough but they have managed
to deliver successes. We want that to evolve.

I spoke to Andy Burnham not long ago. He is doing a
review that is out soon on effective community cohesion
and that impact. Appointing a reviewer of something
that is moving and evolving, on a subject that is working
the vast majority of the time, is not what is required at
this moment. Yes, we should all do more work in
separating the myth from the reality, for example, the
myth I have heard that if someone has a beard they will
be referred to Prevent. I believe if we do that we demonstrate
the success: 500 people have come through Channel.
People go into Channel when there are serious concerns
about them and, out the other end of Channel, in two
years, they are no longer of concern. That is 500 people
who were a real threat to our safety and security on the
streets. Those were not peripheral people but ones we
had real concern about. It took one person to attack
Westminster bridge; think of the impact that had.

I understand the position about having a review. I am
delighted we no longer hear much, “Let’s get rid of the
Prevent duty.” Some 12 months ago, that was the call
from a lot of people; now we are talking about review.

Dr Huq: I am listening to what the Minister is saying
about the statistical evidence to counter the myths and
all that stuff. If he is dead set against an independent
review, does he accept the point that if some of these
Muslim groups felt they had a hand in the design, they
would feel less that they were being picked on? The ones
I have spoken to feel that there are a lot of converts who
are all being tarred with the same brush, and it is not
them.

3.30 pm

Mr Wallace: I am open to the hon. Lady’s suggestion.
In fact, where Prevent works best already, those communities
do help. In parts of Birmingham there are some good

examples where those communities have helped to shape
Prevent with the local Prevent co-ordinator, and it has a
really good impact. I am completely pragmatic about
how we design Prevent below the national level of the
Government and about how it is delivered. On the point
made by other colleagues about funding, I understand
the pressure on funding. That is why the pilots we are
looking at have a multi-agency approach, which again
will broaden it out. The Home Office will fund those
three pilots centrally, so it is not a pressure on the local
authority.

A review of Prevent is not necessary. There are a lot
of other things to do with Prevent, to improve it and
evolve it, but I do not think that reviewing it is right.
There are a lot of statutory bodies already out there.
The lead Commissioner for Countering Extremism could,
I am sure, do a review if she wants to: she is the lead
Commissioner for Countering Extremism. There are
independent commissioners out there who can look at
these things from outside. Andy Burnham is undertaking
a strong review.

Afzal Khan: First, the Minister uses the figure of 500,
which we welcome, if we have been able to achieve that,
but that figure of 500 is from over 9,000. If we look at
the ratio, it is 1:18. Does he not want to see more
improvement than that? Secondly, what is the loss if we
have a proper review?

Mr Wallace: My rebuttal to that would be: what is the
gain? What would the reviewer do? Yes, we can be more
accurate; we can reduce from 7,000 referrals to fewer,
but what is interesting is that in the two years of the
published figures we see exactly that. Prevent is evolving;
we are seeing better reporting and we are seeing the
sections of society that are and are not reporting. We
see exactly the same proportions that we see in wider
safeguarding referrals. In Prevent, 30% of the 7,000 need
other safeguarding. They do not need to go to Prevent
for terrorism purposes, but they go into other safeguarding
for domestic abuse or something else. That is exactly the
same percentage as we see in the wider safeguarding. If
Prevent is the entrance to getting my children better
safeguarding, I am happy with that. If somebody is
taking an interest in behaviour or actions being inflicted
on a child or vulnerable person, I do not mind whether
the person who spots it is a Prevent officer or a safeguarding
officer; we just want it to be dealt with.

The hon. Gentleman is right that these figures allude
to Prevent’s accuracy, but they also allude to its success,
in my book. That is the first start point. A review that is
frozen in time is not necessary when Prevent is starting
to have real success. The Government think that people
realise that it is for all of us and not just for the Muslim
community. It is for all of us.

I will finish the point about the review by saying that
I spoke recently to the headmaster of a pupil referral
unit in one of the toughest parts of Lancashire. He had
a 15-year-old boy who was referred for neo-Nazi, far-right
extremism. The Prevent team came in and the boy is
now in mainstream further education college, with a
multi-ethnic group of friends, doing his higher-level
qualifications. If hon. Members know anything about
pupil referral units, they will know that very rarely do
15-year-olds move out of them. The headmaster said to
me, “Give me Prevent every time; I wish I had it for the
broader spectrum of troubled people.”
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I am afraid I cannot agree with the Opposition that
we need a review. I am happy to engage, to sell the
policy more and to correct the perceptions, but I think a
statutory review in the primary legislation is unnecessary.

Nick Thomas-Symonds: I have three brief points.
First, the Minister talked about myths. An independent
review would assist in debunking those myths. Secondly,
that a policy is evolving is not an argument against a
review—otherwise, hardly any Government policies could
actually be reviewed. Thirdly, the Minister said that the
policy is being internally reviewed in any event. Why
not give those reviews independent status and the weight
that would come from that? I will press my amendment
to a vote.

The Committee divided: Ayes 9, Noes 10.

Division No. 2]

AYES

Chapman, Douglas

Coyle, Neil

Dakin, Nic

Doughty, Stephen

Huq, Dr Rupa

Khan, Afzal

Newlands, Gavin

Smith, Eleanor

Thomas-Symonds, Nick

NOES

Bowie, Andrew

Foster, Kevin

Hall, Luke

Hoare, Simon

Lopez, Julia

Maclean, Rachel

Maynard, Paul

Pursglove, Tom

Wallace, rh Mr Ben

Warman, Matt

Question accordingly negatived.

Nick Thomas-Symonds: I beg to move amendment 32,
in clause 18, page 19, line 14, at end insert—

“(8) Within 6 months of the passing of this Act, the Secretary
of State must conduct a review to establish whether local
authorities have sufficient resources and expertise to effectively
carry out their duties in supporting people vulnerable to being
drawn into terrorism.

(9) Within 12 months of the passing of this Act, the Secretary
of State must lay the results of the review under subsection (8)
before the House of Commons.”.

The Chair: We have had extremely wide-ranging debates,
so I shall be quite firm in keeping this debate close to
the wording of the amendment.

Nick Thomas-Symonds: You will be pleased to hear
that this relates to a very narrow point, Mrs Main. The
change made by the Bill to how the current programme
relates to local authorities is very narrow: it will give
them the ability to refer directly to the Channel programme
without the necessity of going through the police. That
is one of a number of measures simultaneously going
on regarding local councils.

Without going off-point, I should briefly mention
that data will be shared with local authorities, which is
something that was separately announced by the
Government. It is in that context that I put the amendment
forward. I just want to raise a number of concerns, and
I hope the Minister will be able to offer some reassurance.

The first regards the whole idea of data security
for local authorities. I appreciate that, through safeguarding,
local authorities already possess sensitive data—on

childcare cases and matters like that, for example—
but this is clearly data of a different category, and
keeping it secure will be important on a number of
levels. Secondly, will local authorities be appropriately
trained to deal with this data when it is passed on to
them?

My third point, which goes to the heart of my
amendment, regards resources. I appreciate that the
Minister does not yet run the Treasury and so is not in a
position to simply hand out money, as it were—it is
only a matter of time, I am sure. However, related to the
whole debate on Prevent and the wider aspect of community
cohesion is that there is no doubt that cuts to local
councils have meant that childcare services and youth
services have been substantially reduced. If we are to
expect local authorities to do more on our counter-terror
agenda, I suggest that they should have the resources to
do so. It is on those points that I seek reassurance from
the Minister.

Mr Wallace: The amendment would require the Home
Secretary to review whether local authorities have sufficient
resource and expertise to carry out their duties relating
to Prevent. In responding, I will say a little about the
work of the Channel programme, on which the Home
Office works closely with local authorities to support
individuals vulnerable to terrorism, before turning to
local authorities’ wider work in carrying out the Prevent
duty.

A Channel panel is chaired by the local authority
and works with multi-agency partners collectively to
assess the risk of an individual being drawn into
terrorism and to decide whether an intervention is
necessary. The police are a key partner in this process
and currently provide dedicated resources to administer
and manage it.

If a Channel intervention is required, the panel works
with local partners to develop an appropriate, tailored
support package. Any specialist ideological interventions
are directly funded by the Home Office and have no
resource implications for the local authority. The support
package is monitored closely and reviewed regularly by
the Channel panel. The current arrangements are that
the work of Channel panels is resourced from existing
local authority budgets, which is in line with other
safeguarding programmes.

Project Dovetail is a pilot currently under way
through which the Home Office directly funds posts
that support the Channel panel process within local
authorities and removes some of the case management
functions from the police. This frees the police to concentrate
on issues where their unique skills, powers and expertise
are best used and brings Channel into greater alignment
with other safeguarding processes in local authorities.
As the Home Office is directly funding the additional
posts, that should come at no additional cost to local
authorities. The resource requirements will be carefully
monitored to ensure they are adequate before rolling
out the project any further.

This pilot has been key to identifying the need to
make the change provided for in clause 18 and enable
local authorities, as well as the police, to make the
formal referral of an individual to a Channel panel
once the initial assessment phase has concluded that
there are genuine vulnerabilities the panel needs to
discuss.
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Prevent is implemented in a proportionate manner
that takes into account the level of risk in any given
area or institution. We recognise the fundamental
importance of working in partnership with a range of
partners, including local authorities, to reduce the risk
of radicalisation in communities and to support vulnerable
individuals. That is why we supported 181 community-based
projects in 2017-18, reaching over 88,000 participants.

We have supported the roll-out of the Prevent duty—set
out in section 29 of the Counter-Terrorism and Security
Act 2015—with guidance for each sector and a dedicated
package of training for frontline staff in the NHS,
universities and schools, and local authorities. Since
2011, Prevent training has been completed more than
1.1 million times. The delivery of Prevent is led locally
and driven by analysis of the threat in communities.
Local authorities are among the most vital partners in
our network. The Prevent duty requires local authorities
to establish or make use of existing multi-agency groups
to assess the local picture, co-ordinate activity and put
inplacearrangements tomonitorthe impactof safeguarding
work.

In priority areas, where the risk of radicalisation is
assessed as being the highest, Prevent co-ordinators
employed by local authorities—again, funded by the
Home Office—build partnerships in communities, oversee
the delivery of local action plans to respond to the risk
of radicalisation, and work with partners to embed
safeguarding activity in statutory services, including
social care, health and education.

The threat from terrorism is shifting, and there are
increasing concerns about the far right. We have seen
local authorities rise to the challenge in order to tackle
this threat. As I set out in response to the previous
amendment, over 500 individuals have received Channel
support since April 2015—that is 500 fewer potential
people of danger on our streets. To my mind, that
demonstrates the success local authorities have had in
delivering Prevent and Channel—we should remember
that local authorities chair the Channel panel, not the
police—and shows they have the resources and training
to deliver this effectively.

I thank the hon. Member for Torfaen for his amendment.
I share his concern for protecting people who are vulnerable
to terrorism and at risk of being drawn into violent and
divisive ideology. I trust that I have been able to show
that, as it stands, local authorities are able to fulfil this
vital safeguarding role effectively with funding provided
by the Home Office and that we keep the provision of
that funding under close scrutiny to ensure that it is
adequate to the task. Given that, I ask him to withdraw
his amendment.

Nick Thomas-Symonds: While I appreciate the Minister’s
reassurances, we will continue to hold the Government
to account in other arenas on resourcing local authorities.
I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Clause 18 ordered to stand part of the Bill.

The Chair: We now come to clause 19. Four amendments
were deemed to be sufficiently varied to be addressed
separately. I ask hon. Members to speak to each amendment
in turn, and each amendment in turn will then be voted
on.

3.45 pm

Clause 19

TERRORISM REINSURANCE

Neil Coyle: I beg to move amendment 45, in
clause 19, page 19, line 20, leave out paragraph (b) and
insert—

“(c) the use of a motor vehicle during acts of terrorism;
and

(d) any loss which falls within subsection (1A).””

This amendment would ensure that personal injury sustained as a result
of the use of a motor vehicle during acts of terrorism would be covered
by terrorism reinsurance arrangements.

It is a pleasure to serve with you in the Chair,
Mrs Main. The explanatory notes speak for
themselves: the amendment would cover vehicles used
in acts of terrorism. I will speak to several amendments
to the clause, and I should explain at the outset that
this is almost wholly driven by the experience of all
those people and businesses affected by the London
Bridge and Borough market terror attack in my
constituency on 3 June last year, which saw eight
innocent civilians murdered in a brief but brutal
assault on a vibrant, positive and dynamic part of our
capital and my community.

The cowards who chose this area knew that it would
be full of people of all ages enjoying an evening out.
They knew it played host to tourists from all over the
world celebrating everything that London has to offer
in terms of food and drink. Its impact was universal,
and I will say more about the outcome, because despite
their vile intentions, we have seen a new togetherness
and a new sense of community. I will speak about that
later as I bring forward further amendments.

I would, of course, like to say much more about the
attack and its aftermath, but for now I will make just
two additional points linked to the amendment. First, I
would like to thank the police and emergency services
again for their truly heroic efforts that evening. The
swift action of paramedics meant that many lives were
saved, including those of the people who were hit by
the vehicle on the bridge and those who were attacked
with knives in and around the market. Those who ran
trauma centres deserve huge praise in particular.

The swift and even more heroic action of police
officers deserves mention too. They ended the attack
before more innocent lives could be taken, with officers
taking huge risks, and some interventions resulting in
life-changing injuries for those involved. I mention just
one: PC Wayne Marques was very badly affected, and I
thank Southwark cathedral for acknowledging his
efforts in a very novel way. He is believed to be the first
living model for a corbel for the cathedral, which was
unveiled at the commemorative service last month. If
anyone would like to know what a corbel is, they are
more than welcome to visit. I am no architect; a real
amateur would call it something akin to a gargoyle, but
that is very much not what it is—it is a supporting
structure.

When I was first elected in 2015, I was warned by
security officers that my constituency was more likely
to be attacked by terrorists because of its location,
attractions such as the Shard, the Globe theatre and
the Tate, and the six million tourists who visit, and
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because of the potential global impact. Sadly, there is
also the potential to grow an attacker—to have
someone living or brought up in our area who attacks
or tries to attack others. Sadly, both those things have
to come to pass in just three years.

Thankfully, a potential attacker was thwarted by his
own ineptness in attempting to target commuters on
the Jubilee line, and he is now in prison thanks to the
police and security services. The horrific events of June
2017 were an even greater shock, but they also revealed
weaknesses about how we respond as a country and
how we try to protect people and businesses in the
event of attacks involving vehicles and knives.

I will outline some of those weaknesses as we
scrutinise clause 19, starting with motor vehicle use in
attacks. This is a probing amendment, as I have made
clear from the outset. I am aware of cross-party interest
and conversations on this matter, and I understand that
the hon. Member for North Dorset had a meeting on
this issue this morning.

It may surprise some Members to note that the
Government-backed pool reinsurance system has
existed since 1993, and is designed specifically to cover
acts of terror—those incidents causing significant
damage to our country, people and physical
infrastructure. Since 3 June 2017, I have been amazed
at how its presence and potential to support those
affected by terrorism has been somewhat muted by the
Government and the Treasury in particular. Instead of
adapting it and ensuring swift access to help in the
event of an act of terror, the Treasury has squirreled it
away and designed new and more complex systems to
compensate individual victims or groups of businesses
affected by terrorism.

There are so many different pools of support,
depending on whether someone is hit by a vehicle,
stabbed or targeted with explosive devices, and each
has different levels of support and ease of access.
Nobody can or should be expected to know all of them
in advance of an attack affecting them. That is the case
with motor insurance.

I should thank all those involved in the sector for
their advice and briefings since last June for the various
meetings and events I have held or participated in—the
British Vehicle Rental & Leasing Association and
Thrifty are just the latest two.

Sadly, rental vehicles have become a choice of weapon,
and the sector is very worried about what is happening
as a result. Twenty-three thousand businesses are involved
in renting vehicles, with 5 million vehicles on UK roads
covering 3 million jobs and providing an estimated
£150 billion to our economy. It is a significant sector
and one that we should ensure is not harmed by terrorist
aims or actions. The amendment and the Bill offer that
chance.

The sector is taking action, including better screening
of people seeking to hire vehicles. Members of the
sector are making strides, but they were very disappointed
not to receive replies to correspondence with the Treasury
in April that outlined their concerns. I hope the Minister
will nudge his colleagues in the Treasury for a reply,
albeit a delayed one. No nod is forthcoming, but I hope
that will happen.

We cannot pretend that the sector can resolve this
alone. With the best will and policies in the world, it
would not be able to deter the most hard-minded terrorists.

Even if the private rental sector could stop all hiring of
vehicles for this purpose, the second-hand sector might
become the sector of choice for those seeking vehicles,
so it is important to ensure that the market works for
the private rental sector and that the terrorists do not
win by changing how we work or the availability or cost
of rental vehicles.

Signs of failure are already emerging. On opening for
bids to reinsure its fleet, one major car rental company,
which wishes to remain anonymous, found that two
insurers immediately withdrew from offering cover
specifically because of

“concerns regarding potential terrorism exclusions on reinsurance
treaties”.

A further insurer offered only part-cover with a significantly
raised self-funded retention figure. Those risks are there.

There are several reasons for the withdrawal of former
help and for the changes. Rental operators are required
to have motor insurance and cannot trade without it.
When a vehicle is used for terror, the company that
rented it out has unlimited risk liability. That is new—it
has been the case only since a judicial review in 2017.
Before that, the criminal injuries board paid compensation,
although it was not unlimited. The CIB still covers
attacks not using vehicles, and the limit is £500,000.
Those changes—the rise in the threat and the forms of
attack that have taken place on Westminster bridge, at
Finsbury Park and in my constituency—are causing
great fears. This is a global phenomenon. When a truck
was used in Nice in July 2016, the collective damages
were more than £500 million. The sector is very anxious.
There are threats to withdraw cover from 2019 without
urgent action. Small and medium-sized enterprises in
the sector will be affected to an even greater and swifter
degree from as early as next year, but the amendment
potentially offers a solution.

A more agile Treasury might think to use Pool Re as a
permanent rule, as supported by Zurich in its letter to
the Committee, in which it flagged up

“building a new model to fund a uniform compensation mechanism;
and devising a holistic approach for compensating and rehabilitating
victims of terrorism.”

Pool Re exists for that very purpose and since 1993 has
paid out about £630 million in relation to, I believe,
13 incidents. Instead of taking that approach, the
Government appear to be inventing new and different
compensation schemes to cover different kinds of losses.
It is an out-of-date system and should be overhauled.
Pool Re is the obvious model to offer more universal
protection. In Australia and Austria, it is the norm. In
France, Spain and Italy, insurers are also mandated to
pay into a Government-backed scheme, akin to Pool Re.

Given the points I have made, hon. Members may
wonder why this is a probing amendment. That is
because there is another means of addressing some of
the concerns. The Motor Insurers’ Bureau is the sector
overseer, for want of a better term. Every insurer
underwriting compulsory motor insurance is obliged by
virtue of the Road Traffic Act 1988 to be a member of
the MIB and to contribute to its funding. The MIB
consulted its members on their views about mutualising
risk from injuries resulting from acts of terror, and a
vote is under way on adopting proposed changes. If the
MIB vote fails to address insurers’ concerns, market
failure beckons and a Government-backed approach
may be the only option. An indication from the Minister
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of the Government’s thinking and plans for action in
the event of that failure would be very welcome and
could reassure many of the businesses affected.

The Minister’s views would also be welcome. Even in
the event of that vote passing, the Treasury will be
asked to convene the sector—the British Vehicle Rental
and Leasing Association, Road Haulage Association
and Freight Transport Association—to work on a new
system that does not overload businesses and industry.
Whatever the outcome of the vote, the Government will
have a role in shaping what comes next.

Timing is crucial. By the time the Bill reaches its next
stages and the House of Lords, we will have the outcome
of the vote, and preliminary discussions involving the
Treasury and the sector will have occurred. The amendment
may not be needed a few months down the line, hence
its probing nature. However, in the event of vote loss or
discussions calling for greater Government involvement,
the Pool Re model is on the table through this amendment
and discussions now. I look forward to hearing the
Minister’s reply.

Simon Hoare: I do not wish to detain the Committee
for long, not least because all the copious notes I took
from the meeting that the hon. Gentleman alluded to
seemed to go missing in the lunch recess. Perhaps we
should be more concerned about our security and counter-
terrorism than anything else.

I want to support the probing nature of what the
hon. Gentleman just said. The licensed vehicle fleet is
very large and represents a significant percentage of
new car sales in the UK. We know full well the huge
importance that the automotive sector has for our UK
economy.

It is also an important part of our UK tourism
sector. Lots of people live in our big towns and cities
because there is good transport and they do not require
to run a motorcar. However, they want to go on holiday
in the United Kingdom with their kit, their kids and
everything else, so they hire a car. We also want to
ensure that foreign tourists who are here on a UK-only
destination or as part of a wider European tour have
access to a vehicle.

As we know, insurance is a pivotal measure that
vehicle rental companies must have. The hon. Member
for Bermondsey and Old Southwark alluded to the
huge problems that that can create when trying to find
insurance. That seems to be a difficulty not just for
the larger players in the sector but smaller business.
Businesses large and small create a significant number
of jobs.

The hon. Gentleman referred to the ongoing consultation
on the vote. One hopes that that will address the issue.
As the Bill progresses towards Report and processes in
the other place, I urge my right hon. Friend the Minister
that it is a timely trigger for a more intragovernmental
conversation about how our mature and well respected
insurance sector considers altering its products and
remit, and how it looks at requests for insurance in
sectors that are prone to claims, which are themselves
hard to define. Vehicles would obviously be one of
those. There seems to be a time lag between the mindset
of the insurance sector and what today’s modern business
requires.

A constituent is having to claim on his domestic
insurance for loss of possessions as an indirect result of
terrorist activity. His insurer has told him, “Terribly
sorry; you are not covered.” Lots of other sections, be it
Government, police, security and so on, have had to
recalibrate a lot of what they do in order to face these
new challenges. That is what we are trying to do in the
Bill. There is a time lag in some elements of the insurance
sector, so I support the hon. Gentleman.

Dr Huq rose—

The Chair: Order. Before I call the hon. Lady, I was
about to make the hon. Gentleman come back to motor
vehicle acts of terrorism. I would rather that did not
involve wider discussions of insurance. If it is not on a
wider discussion of insurance, I call Rupa Huq.

Dr Huq: I want to make a parallel. The hon. Gentleman
referred to a time lag. When there were riots in my
constituency in 2011, the Riot (Damages) Act 1886 was
not fit for purpose.

The Chair: Order. The hon. Lady is now coming on
to clause 19, which is about delays.

Dr Huq: I wanted to say that the Riot Compensation
Act 2016 tidied that up. It would be good if that were
considered in some form.

Simon Hoare: I was drawing my remarks to a close. I
am not going to speak to all of the amendments,
conscious of your injunction, Mrs Main.

Neil Coyle: It is not just a time lag, although that is
part of the problem. The insurance sector takes the
same approach as the one that led to Pool Re, being
conscious of the fact that the cost they could incur are
much higher as a result of the judicial review last year.

4 pm

Simon Hoare: The hon. Gentleman makes an apposite
and valid point. My right hon. Friend the Minister will
have heard it. I concur with it. I will not rise to speak in
support of the probing nature of the hon. Gentleman’s
other amendments, but I hope my right hon. Friend the
Minister has taken the point about the need to talk to
the Treasury and others responsible for City and insurance
matters to ensure that we have a sector fit for purpose to
both meet the security challenges and also—I see Clerks
waving their hands as if I am saying something completely
outrageous; I am not sure why. The Minister has heard
what we have had to say.

Mr Wallace: I am very sympathetic to the aims of the
amendment, and the clear issue that people who are
going about their business not thinking about terrorism
become victims. They run small businesses, and then
without much ado they go through the terrible attack
that we saw on London Bridge. Visiting people was
amazing, and I pay tribute to the courage and bravery
of the constituents of the hon. Member for Bermondsey
and Old Southwark. When individuals cut across the
bridge and ran into people, the first thing the public did
was run to help. The best of humanity came out that
night, and also some of the worst. Not content with
murdering people who came to help, the terrorists then
embarked on an attack in Borough market, and we saw
unarmed people challenging them and doing their best

155 156HOUSE OF COMMONSPublic Bill Committee Counter-Terrorism and Border
Security Bill



to make sure that they were not allowed to go any
further. Then the police came and took very strong
action.

I understand what the amendment tabled by the hon.
Member for Bermondsey and Old Southwark seeks to
do, but I have to point out the difference between Pool
Re and other insurance companies. Pool Re effectively
insures insurers. It is not a customer-facing organisation
where we make a claim against it. Individuals make a
claim to an insurance company and that company goes
to Pool Re, and under certain conditions the claim is
paid out. The hon. Gentleman’s amendment would
slightly change that relationship.

The amendment also does something that has been
alluded to by Opposition Members. Our difference of
opinion is about timing. The MIB, the Motor Insurance
Bureau, is having a vote as we speak—a postal vote.
Can we, as a Government, say to them, “Don’t worry,
we’ll step in. Don’t worry about mutualising your risk”?
That is ultimately where most countries solve that problem.
It is where many other issues around niche insurance—it
is pretty niche—is dealt with. The insurance industry
mutually insures the risk out of its profits. I am often
slightly frustrated by the insurance companies, but we
should not forget that the risk of being involved in
terrorism is tiny. I have raised this before. One by one,
travel insurance companies have dropped covering counter-
terrorism. The risk of it is very small and therefore the
impact of standard cover for terrorism on profits will be
minimal.

Neil Coyle: I appreciate that the risk to the individual
of being involved in an attack is minimal, but we have
been here before. The reason for Pool’s existence is the
astronomical costs to insurers, as we saw in the case of
the Provisional IRA attacks in the early ‘90s targeting
physical infrastructure and not individuals. There were
huge costs that the insurance market said it could not
be expected to cover. That is why Pool exists. We are
seeing a similar position emerge in motor insurance
potentially, and the Minster is taking a slightly complacent
attitude to that. If we saw—I very much hope we do
not—a Nice-style large vehicle attack on civilians, those
costs would be there and the insurance market would
collapse.

Mr Wallace: That is why our preference is for those
companies to mutualise their risk through their profits.
As I said earlier, our challenge is perhaps a difference of
opinion on timing. The MIB is having this vote, and if
the Government were right now to indicate, “Don’t
worry, we will take it out of Pool Re,” those insurance
companies would feel less compelled to vote to mutualise
that risk, not more. The Government will, for now,
maintain the view that we step in when something is
uninsurable and at the extreme of market failure. I do
not think that now is the moment to indicate that
somehow the MIB can pass it on to the system.

The hon. Gentleman refers to catastrophic losses and
scale. Pool Re already covers that large pool of loss, to
some extent. I would be interested to see the insurers’
calculations of the actuarial risk, if we extended it to
personal injury through motor vehicle. Whether we like
it or not, the catastrophic costs of the big IRA bombs,
for example, were because of the scale of the truck
bombs, which led to the sealing off of large parts of city
centres of high retail value and high-expense property.

That cost is extreme. He talks about Nice, but the
current indication is that that scale of threat to people
and personal injury is still very rare. The Government’s
position is, therefore, that we would like the industry to
mutualise that risk.

At the same time—this is good news—we are moving
in the Bill to ensure that loss of business is covered by
Pool Re. When areas are shut down, we think Pool Re
has a role to play in that, and not enough has been done
by the insurance companies. Perhaps it is a matter of
timing that divides us, rather than what we both want to
achieve. I will get on to timing at a later amendment. I
am slightly thrown, because I think the timings have
changed for the Committee.

The Chair: Order. The Committee finishes—

Paul Maynard (Blackpool North and Cleveleys) (Con):
If the Minister wishes to move to adjourn, he is more
than welcome to.

The Chair: No; it is the Whips who will decide.

Mr Wallace: I hear hon. Members’ concerns, but for
that reason, and to see where we get to with the MIB
and its vote, I ask that the hon. Member for Bermondsey
and Old Southwark does not press his amendment. We
will explore what more can be done. I understand the
concerns, especially about vehicles being used as weapons.
I believe that our insurance companies, which are on the
frontline in their relationship with customers, should
deal with this risk. The Government should step in only
if those companies fundamentally fail to do so.

Neil Coyle: I beg to ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Neil Coyle: I beg to move amendment 11, in
clause 19, page 19, line 27, at end insert—

“(c) the acts of terrorism referred to in paragraph (b)
occurred on or after 1 January 2017”.

This amendment would mean that the extension of terrorism
reinsurance arrangements to losses that cannot be directly linked to
physical damage would apply to those businesses that had financial
losses due to terrorist acts occurring on or after 1 January 2017.

Key to this amendment is the backdating of extended
coverage, which the Minister has just referred to, to 1
January last year, to cover business interruption rather
than just physical damage. Speaking to each amendment
separately gives me the chance to thank everyone involved,
and I thank the Clerks for their advice and support. We
should at least ensure that this amendment is watertight.
I also thank the Borough Market Trust for its information
and advice and the way it has held the community
together with the support of United St Saviour’s in the
past year, including by distributing donations to those
most in need locally, in the absence of the coverage that
this amendment is designed to achieve.

As I have mentioned, I never expected to be involved
in terror insurance issues when I stood for election in
2015. Most of us assume we will never be affected by a
terror attack. The Minister has just said there is a tiny
chance of our being involved. Most of us also assume
that the Government have systems in place to ensure
that people and UK businesses are protected as far as
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possible from such events happening, and that if terrorists
do get past, the efforts of our excellent security services
and dedicated police support will be available.

We also assume that, whoever is in charge, the
Government will act in our best interest and ensure
there is adequate preparation for future attacks. Sadly
that is untrue, given the nature of the attacks we now
face, warnings about the types of attacks being witnessed,
and inaction by the Government on having protection
in place despite two and a half years of alerts about the
changing nature of terror in the UK—the targeting of
civilians with vehicles and knives. The attack at London
Bridge and Borough market exposed the gap that has
emerged, despite the Government’s awareness of the
matter.

The example given on page 30 of the explanatory
notes is Borough market:

“The extension of the terror threat to cover not only bomb
attacks causing physical damage to commercial property but also
the use of vehicles and knives targeting individuals has led to a
gap developing in the cover that Pool Re offers. In the case of the
June 2017 terrorist attack on Borough Market, there was limited
physical damage…but traders lost business as a result of the week
long closure of the market to enable the police to investigate the
crime scene. As the losses incurred by Borough Market businesses
were not consequential on physical damage to commercial property,
any terrorism-related insurance backed by Pool Re and held by
those businesses may not have covered such losses.”

So the Bill would extend coverage to provide better help
to employers affected by future attacks, but it offers
nothing to the 150 businesses in my constituency that
were hit last year, despite the fact that the market is used
as an example and justification for extending the new
coverage. The amendment would helpfully backdate
coverage so that the example given would also be covered
by the Bill.

The 150 affected firms assumed they would have
protection, because of that tiny chance. They also assumed
that the language the Prime Minister used, saying that
the terrorists would not win, meant that assistance
would come to stop terrorists costing firms, jobs and
our way of life in the area—and well beyond it, given
the nature of Borough market’s suppliers across the
country and internationally. We have had 13 months of
ministerial visits and meetings, but nothing has been
offered. My amendment is designed to change that and
offer some of the affected firms extra help in the absence
of Government direction or action.

The attack last year was over very quickly, thanks to
police attendance, but eight minutes of attack led to a
closure affecting the market and the area for 10 days. It
affected 150 businesses and it cost £2 million. The
consequences were colossal. In some cases there was
physical damage. I have been through the accounts of
some of the affected businesses. In that limited pool,
which is a range of tourist attractions, traders and
restaurants, physical damage was the smallest part of
the damages. It included damage to doors, and the
vehicle damage on the bridge. I have seen about £26,000
of damage in the accounts.

A second category was produce. The market is not
just somewhere for people to pick up bits and bobs.
There is tonnes of produce there, supplying the restaurant
and hotel sector for miles around. Stock loss accounted
for about £84,000 in the handful of accounts that I have

seen. Staffing was another business interruption loss
that could not have been predicted. People who witnessed
the attack, or knew it had happened in their workplace,
chose to leave. The recruitment costs for the employers
accounted for about £86,000 in that limited sample.
There were also income losses. Contracts to supply
other firms and restaurants were lost, and so were
bookings, including at the Golden Hinde. That amounted
to about £400,000.

I read out some specific examples on Second Reading
and will not go through them all, but a case in point is
Turnips fruit and vegetable distributor, which lost almost
£100,000. Aviva has not paid out despite repeated requests
to reconsider. There are good and bad guys in the
insurance world. The NFU came across well in its
response to local businesses, although it did not cover
all costs involved. I should add that some firms are still
battling with insurers more than a year later. One small
trader said “We keep trying” to secure payments; some
had parts of claims paid. One tourist venue has a
£40,000 shortfall, and is still seeking more. Some felt
under pressure—both from insurers and because of
business need and the impact of the attack—to accept
what they were offered. One specialist alcohol producer
and supplier stated that insurers had made an offer it
was “obliged to accept”. The amendment could help to
change that, ease the pressure and resolve outstanding
issues.

I should add that others had extended terror insurance
cover, including one tourist attraction and one restaurant
with £200,000 of damages, which is now in dispute with
its insurer over the full costs. The amendment would
backdate coverage and act as an extra urge on both
Pool and individual insurers to provide more flexibility
and direct support.

4.15 pm

Traders and others have shown me correspondence
with insurance companies. When they took their insurance
out, some of them were advised not to take out terror
insurance as it covered only physical damage, which
they were unlikely to need. That left exposure—needlessly,
had business interruption been included sooner. The
amendment is an opportunity to offer some extra help,
at least to those who held terror insurance.

Consider different responses with the same rationale
as this amendment: public donations of £100,000; Barclays
offering office space; business donations matching public
support; News UK and Mergermarket, a financial news
specialist, offering vouchers worth £40,000 to their staff
to use at the market; the London Borough of Southwark
providing rates relief of £100,000; the Borough Market
Trust waiving rents; and Sadiq Khan at City Hall
freeing up close to £300,000.

The Government have offered nothing. Even now,
13 months on, in this Bill and with this amendment,
nothing is being offered. Ministers have come and gone
in this place, including the Prime Minister, the Home
Secretary, Business and Treasury Ministers. Not a penny
has reached the people or firms affected. We could help
now; the amendment offers that chance.

The Government’s update to the Pool system is welcome,
but where is the help for those who suffered from
Government inaction? Consider those firms with email
chains explaining why they did not take out insurance,
why they declined it, why it would not pay out, and why
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they were right in the light of the attack itself—not
because they did not want terror insurance, but because
the Government failed in their duty to prepare and
cover, and to ensure that the gap was closed when they
were first warned some years ago.

I welcome the Government’s clause to close loopholes
for firms, areas and MPs affected in future, but there is
an issue of responsibility here. I find it offensive that the
explanatory notes to the Bill suggest Borough market as
reason for change without addressing the impact on my
constituents and the firms in my local area. The
Government are twisting the knife 13 months after the
attack, having suggested they cared but delivering nothing
practical to help. My amendment would address that.

I hope the Government reconsider this matter now
and allow 1 Jan 2017 to be the start date. That support
is still needed. If it had not been for public support,
firms could have gone under, and jobs and Treasury
revenue could have been lost. It is the Government’s
responsibility. They failed to prepare, but there is a
chance to rectify that failure now. There is no new cost
to taxpayers or to the Government. Pool and insurers
can be persuaded to cover it.

I ask that the Government extend coverage to 1 Jan
last year, to retrofit the extension of cover. I hope that
the Minister will be sympathetic. If Ministers are unable
to work with this very limited amendment, the Government
must show what they will do. Will they produce a
different means of reflecting on the losses and supporting
those British businesses to ensure that terrorists cannot
win? Will the Treasury build in a new cost to the public
purse—a new compensation system—that ignores the
viable alternative that is available now? I look forward
to the Minister’s response.

Mr Wallace: I listened to the passion that the hon.
Member for Bermondsey and Old Southwark has about
his constituency. I have heard similar passion from my
colleague the hon. Member for Manchester Central
(Lucy Powell), who also argued for such things after the
arena attack.

I understand the challenges that businesses—especially
small businesses—have faced, but this is one of those
moments where the Government have to say difficult
things. Retrospectively changing the terms of insurance
would go far wider than the hon. Gentleman’s constituents.
If we put in law a retrospective date, the unfortunate
consequence would be that we would all pay—not for
the particular issue that he has raised, but by adding
risk to the insurance market, which is obviously what
insurance products are based on. Insurance would never
know whether at any moment the Government of the
day might change the risk and table an amendment to
set the date back in time. If it was not 1 January 2017, it
could be the bomb damage we have seen over decades.
Where would we draw the line?

Neil Coyle: As the Minister suggests, we draw the line
at 1 January 2017 to acknowledge the unique circumstances
faced by people who experienced terror attacks in our
country last year, and the unique failure of the Government
to address a gap that they knew about in advance.

Mr Wallace: I dispute the hon. Gentleman’s view of
our failure to address the gap. If someone is a victim of
another terrorist attack—even one that happened five
years ago—they would quite rightly see it as completely

unjust that their event, their damage, their loss of business
or their injury was not deemed important enough to
make it into the deadline of 1 January 2017. I spent my
early life in places that were bombed and blown up, and
I spent my early career with victims of terrorism. When
I meet them, even to this day, they hold that loss to
them personally. To say to them, “Yours isn’t valid, but
others are,” would be deeply unfair.

Neil Coyle: But with respect, the Bill specifically deals
with Pool Reinsurance and the Government’s extension
to cover business interruption. That is all we are dealing
with and that is why 1 January 2017 makes sense, as the
amendment proposes.

Mr Wallace: The Government’s proposal in the Bill is
about the future. It is about recognising, because of the
lessons learned from attacks such as Borough market
and the Manchester Arena, that the type of attack we
are seeing now is having a major impact on business
continuity and that the terrorism insurance market does
not cover that enough in some areas. That is why we are
taking action.

I wish I could do something about the past, and
about people who did not have insurance or whose
insurance companies were unreasonable, but the principle
of the Government retrospectively putting that type of
legislation in place would, I am afraid, have a significant
impact on the insurance markets. I do not mean on
their profits; I mean on us, as customers, who would
understandably feel the change in risk profile. There are
lots of other examples of losses, which are perhaps not
as tragic as terrorism, but for which the constituents of
many hon. Members would seek to claim for retrospective
loss. It is not that I disagree with trying to help the
victims of terrorism. It is just a simple fact about how
our insurance market and the private sector work.

The principle of retrospective legislation means that
it will not be possible for us to accept the amendment,
not least because it raises the question of who would go
and talk to all who were victims of terrorism in 2015,
2010, 1998 or 1992, when I lost 30% of my sight—would
I get retrospective insurance? I am afraid that that is just
the way we try to frame our legislation. The Government
do not seek to denigrate people’s experiences in Borough
market by saying no, but we must accept the way the
insurance market and risk work. We seek to deal with
that by trying to head off the problem in the future, but
we cannot do it retrospectively for the last year.

Where we can, and where there are requests for
financial assistance, I am happy to listen to the hon.
Gentleman and help him to champion that cause, if he
feels that he has not got any money for Borough market
from the Government. I did the same for the hon.
Member for Manchester Central and for Andy Burnham
to ensure that we got the money for Manchester in that
bigger pot and that No. 10 understood the importance
of it. I am happy to take that on board.

Neil Coyle: Again, that comes back to the point and
purpose of Pool Reinsurance. We have the system
and funding in Pool Reinsurance to cover that event
and others like it. Why would the Minister suggest a
new compensation, a new tax, a new use of public
money, a new job for the Government and new civil
servants when there is an existing system that the
amendment would allow to help to cover?
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Mr Wallace: Pool Re insures insurers. Because of the
way in which Pool Re works, the amendment would
effectively intervene in existing contracts made between
insurers liable for additional risk, and customers. It is
not customer-facing insurance; it is not a state version
of Aviva or anyone else. That is one of our biggest
challenges.

There are cases in which the Government seek to use
grant money to help business rate relief. We gave money
to Manchester, as I think we will to Salisbury, to help
tourism, to help it get back on its feet and a whole load
of other things. I think we gave Manchester £23 million
to deal with that.

As the hon. Gentleman alluded to, some insurance
companies have been quite helpful, but not all of them;
some have paid out outside their remit. I agreed with
him on Second Reading in hoping that Aviva would
respond with flexibility. It has since written to me to say
that, contrary to my comments, it had been flexible and
paid out, even for people who did not have that part of
terrorism insurance—although I do not think that affects
people who did not have terrorism insurance. However,
I should certainly put on the record that Aviva says it
has been flexible.

The Government cannot retrospectively interfere in
contracts between insurers and customers, which would
be the amendment’s effect. I am afraid that is why we
can only try to deal with this for the future. By doing so,

we will hopefully make sure that future events like that
at Borough market have a minimal impact on people
and that the terrorists do not win. While I do not think
it is likely, I urge the hon. Gentleman to withdraw his
amendment. I hope he understands that this is not
about motives, but simply about the structure of the
insurance market and the Government’s relationship to
retrospective legislation.

Neil Coyle: In the debate on the last amendment, the
Minister seemed to say that insurers need to up their
game. On this amendment, he says that insurers must
resolve again, despite there being outstanding claims.
My constituents will note the Government’s muteness
about their ability to help and to step in, even through
this very limited amendment.

I cannot say that I am happy to withdraw my amendment
at this stage, but I am hopeful that the Government will
reconsider it as the Bill progresses. I beg to ask leave to
withdraw the amendment.

Amendment, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Paul Maynard.)

4.28 pm

Adjourned till Thursday 5 July at half-past Eleven
o’clock.
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Written evidence reported to the House
CTB 05 Liberty

CTB 07 Zurich Insurance
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Public Bill Committee

Thursday 5 July 2018

[JOAN RYAN in the Chair]

Counter-Terrorism and Border
Security Bill

11.30 am

The Chair: Good morning, everyone. The selection
list for today’s sitting is available in the Committee
Room. The amendment paper printed for today’s sitting
contains, in error, some amendments that we have already
considered. Please turn to page 7, where we shall begin
with amendment 26 to clause 19. Copies of the written
evidence received by the Committee are also here.

Clause 19

TERRORISM REINSURANCE

Neil Coyle (Bermondsey and Old Southwark) (Lab):
I beg to move amendment 26, in clause 19, page 19,
line 27, at end insert—

“(4) Where an event occurs which the Secretary of State has
grounds to believe may be an act of terrorism for the purposes of
terrorism reinsurance, the Secretary of State must within three
days of the event make a statement that—

(a) the event is or is not an act of terrorism for the
purposes of terrorism reinsurance; or

(b) there is not yet enough evidence to make a statement
under paragraph (a) and set a timeframe for when it
is expected that such a statement is likely to be
made.”

This amendment would require the Secretary of State to make a
statement in relation to whether an event is an act of terrorism within
three days of the event occurring, or else provide a statement of when
such a statement is likely to be made.

It is a great pleasure to serve with you in the Chair,
Ms Ryan. I hope the amendment is self-explanatory, so
I shall keep my comments to a minimum. Under the
Reinsurance (Acts of Terrorism) Act 1993, the Treasury
holds responsibility for providing certificates of classification
for acts of terror. Members might think that that duty
would more sensibly sit under the Home Office, given
its wider responsibilities for policing and security. The
Bill is the chance to update that obvious discrepancy
and to speed up classification to better help those
affected when terror attacks occur. The Government
and the security services tell us that the threat remains
severe so, sadly, further attacks will come.

Under existing arrangements, the Treasury is supposed
to classify within 21 days, but in practice that varies
widely. There is also a contrast with individual Ministers,
who often state on the day or the next day after an
attack occurs that it was terrorism, but official certification
takes longer. Ministerial comment should act as a guide
to insurers and others involved, but the practical experience
at London Bridge and Borough market in my constituency
has taught me that that does not always happen, leaving
those distraught after an attack with further problems
just knowing how and when those with insurance can
claim back losses.

I believe that the Westminster attack took 11 days to
classify, and the London Bridge and Borough market
one took far too long to declare: that happened 21 days

after the attack, and only following pressure as a result
of an Evening Standard intervention on behalf of
classification. Those delays have consequences. The
amendment aims to tackle situations in which businesses
hit by terrorists are then held up by a convoluted
process in moving on with their lives and their business.

As mentioned on Tuesday, claiming on insurance
after attacks is tough enough. One insurer told a business
affected by the Borough market attack that it was not
covered for terror attacks, and the same insurer told
another firm—one with terror insurance—that the Borough
market attack had not been classified and that no
payment could be made. That is simply not good enough,
and the amendment would end that bad practice.

The amendment would allow for swifter declaration,
in line with ministerial statements, and would protect
businesses further and better. The uncertainty and delay
over London Bridge and Borough market caused more
anxiety for those affected at an already difficult time. It
is unnecessary and unhelpful to experience delays in
accessing the support that is supposed to be there in
very tough circumstances, with businesses already badly
damaged.

Ministers have claimed previously that London Bridge
and Borough market took longer to classify due to the
involvement of three police forces: the British Transport
police, the Met and the City of London police. Blaming
police forces that did so much to end the attack so
swiftly and to help all those affected is simply distasteful.
The amendment could provide a swifter process, to
prevent police officers from being blamed for delays to
classification.

Members may have concerns that a three-day limit is
too short a timeframe in more complex incidents, but
the amendment is designed not to be overly prescriptive—I
thank the Clerks for helping me draft it. Cyber-attacks,
by their very nature, can take more time to identify—
months, in some cases—and any return to planting
bombs around buildings or infrastructure without the
involvement of suicidal attackers might also take more
time to investigate to confirm motives. The amendment
would allow for that.

The three-day process is designed for the more obvious
attacks, such as that in my constituency last year. Ministers
and the Prime Minister stated on the day that it was a
terror attack—weeks before formal classification. However,
the amendment includes a means of deferring formal
declaration for more complex attacks. It would make a
helpful, practical difference to employers affected by
terror in the immediate aftermath. For attacks that take
longer to classify, the amendment allows a statement to
be made indicating what that time might be. At the time
of any event, and in the face of all the facts, which may
or may not be in the public domain, it would be entirely
up to Ministers to make that statement and give direction,
without that being burdensome.

The proposal would allow insurers and Pool Reinsurance
to step in more swiftly to support those affected by any
future attack. I hope that the amendment is welcomed
by the Government, and I look forward to the Minister’s
reply.

The Minister for Security and Economic Crime (Mr Ben
Wallace): It is nice to serve under your chairmanship,
Ms Ryan.
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As the hon. Member for Bermondsey and Old
Southwark (Neil Coyle) explained, the intention behind
the amendment is to ensure that the Government make
a public statement three days after an incident about
whether it is an act of terrorism as defined by the
Reinsurance (Acts of Terrorism) Act 1993. If that is not
possible within three days, the amendment would require
the Government to provide an estimate of when they
will be able to make such a statement.

The amendment would significantly alter the current
process, and would introduce uncertainty for businesses
and insurers during what is already a stressful and
challenging time, following a terrorist attack. The 1993
Act requires that reinsurance and guarantee arrangements
can be extended only for losses related to acts of terrorism,
as defined by the Act. There is an established contractual
process, under which an incident is certified as an act of
terror in accordance with the 1993 Act. That important
process is designed to give the insurance industry certainty
about whether an incident is within those reinsurance
or guarantee arrangements.

In the case of the Government-backed terrorism
insurer, Pool Re, Her Majesty’s Treasury has an agreed
deadline to certify whether an incident is an act of
terrorism. It must do so within 21 days of receiving a
certification request from Pool Re. It is worth clarifying
that Pool Re’s formal certification request may not
necessarily arrive on the day of the terror event, as it is
driven by whether any of its members have received a
claim.

The Treasury treats certification as a priority, to
ensure that Pool Re and its members can proceed with
the claim process. That means that businesses can get
the financial protection they have paid for through
insurance contracts. The Westminster, Manchester and
London Bridge attacks in 2017 were all certified within
21 days. For example, the Manchester Arena attack was
certified within five business days of the certification
request being received from Pool Re.

Once such a request has been received, Treasury
officials consult the police and the Home Office before
giving advice to the Chancellor of the Exchequer, who
makes a final decision about whether an event should
be certified as an attack. That certification process
properly sits with the Treasury, as the Chancellor’s
approval is ultimately required to authorise any financial
support required for Pool Re.

Pool Re is not the only underwriter of terrorism risk
in the country. Many businesses across the UK are
insured via contracts with different terms, conditions
and certification processes. That means that if the
Government were to make a public statement about the
status of the certification process, as it related to Pool
Re, it would risk confusing those businesses about the
status of their own claims.

I know that the hon. Member for Bermondsey and
Old Southwark is particularly concerned about the
length of time it took for the horrific terrorist attack in
his constituency in June last year to be certified, and I
am very conscious of the impact that any delays can
have on businesses. I have therefore asked that our
officials look at why the process is not quicker after a
Pool Re certification request comes to the Treasury,
given that, as Security Minister, I sometimes know
within minutes or hours whether an attack is a terrorist

offence. Indeed, the head of counter-terrorism often
makes a public statement to that effect within hours,
not days.

I have taken the essence of the hon. Gentleman’s
amendment and his constituents’ concerns and sought
to follow up to see why it takes so long when a request
enters the Government system—I cannot do much about
how long it takes for claimants to submit a claim. The
clock starts not once the event happens but once a
claimant makes a claim to an insurer, and then the
insurer triggers the Pool Re request. That could take
time, depending on loss adjustment and that end of the
process.

I assure the hon. Gentleman that I will seek to
improve the performance of the process and to find out
why it takes so long once the Government formally
receive a request. His point is well meant, and I do not
disagree with it. I cannot see why the process takes so
long in some cases. I assure him that I will follow that
up. I hope my assurances, which I will keep the hon.
Gentleman updated on, are enough to persuade him to
withdraw his amendment.

Neil Coyle: I thank the Minister for his response. The
difficulty is that he wants a reactive system, whereby
insurers wait for someone to get in touch with them, but
I think we should have a more proactive approach.
Insurers should step in as soon as a Minister makes it
clear that a terror incident has occurred. However, on
the basis that the Minister is seeking further advice
before the Bill progresses any further, I beg to ask leave
to withdraw the amendment.

Amendment, by leave, withdrawn.

Neil Coyle: I beg to move amendment 27, in clause 19,
page 19, line 27, at end insert—

“(4) After section 2 of the Reinsurance (Acts of Terrorism)
Act 1993 (Reinsurance arrangements to which this Act applies)
insert—

‘2A Duty to advise on terrorism insurance

(1) Where the conditions in subsection (2) are met, an
insurance provider has a duty to advise on the available insurance
related to losses sustained as a result of acts of terrorism.

(2) The conditions referred to in subsection (1) are—

(a) that a person asks the insurance provider for advice in
relation to insurance (whether related to terrorism or
not); and

(b) that it seems to the insurance provider that the person
may benefit from insurance in relation to a loss which
is covered by terrorism reinsurance arrangements
under this Act.

(3) In this section, “insurance provider” means—

(a) a person regulated by the Financial Conduct Authority
or the Prudential Regulation Authority who sells
insurance, or underwrites the risk of such insurance,
or

(b) the agent of such a person.’”

This amendment would require insurance providers to advise on the
insurance available in relation to losses sustained as a result of acts of
terrorism.

I thank insurers and brokers for all their help since
last June, including the Association of British Insurers
and the British Insurance Brokers’ Association. The
amendment would require insurance providers to advise
on the insurance available in relation to losses sustained
as a result of acts of terrorism.
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[Neil Coyle]

The Government have been commended for belatedly
acting to better extend the Pool Reinsurance model to
cover contemporary forms of terrorism. Having seen
my constituency attacked without the adequate protection
that could have been available, I am slightly more reticent
to congratulate them. However, covering non-physical
damage and allowing employers to be covered for all
business interruption issues arising from a terror attack
is a significant step forward for people and firms who
might be affected by future attacks.

There were firms at London Bridge and Borough
market that were affected by physical damage from the
vehicle that was used initially in the attack on the bridge.
The vehicle ended its journey on the edge of the bridge,
damaging the Barrowboy and Banker and the London
Bridge Experience. Some buildings incurred other damage
during the attack, including bullet holes from the swift
police response to end the brutal rampage. However,
most of the damage was non-physical, as we discussed
on Tuesday. The closure of premises; the lack of access
to stock; the loss of stock; the inability to contact
customers; lost bookings; lost contracts; and employees
leaving, with the associated recruitment costs, are all
forms of business interruption, as highlighted on Tuesday.
Extending coverage for those matters as standard in
future attacks is welcome.

The Government tell us the threat remains severe, so
it is likely we will witness more atrocities, sadly. The
Government are taking one step towards better cover,
but they need to recognise the broader issue of coverage.
Even when the Bill is enacted and implemented, coverage
will have another limitation: terror insurance will still
need to be held. “Market penetration” is the term the
sector uses. The Minister spoke on Tuesday about insurers
and brokers upping their game. In effect, the amendment
would help to ensure that they do and that more firms
take out protection through better awareness of the
offer when advised by insurers and brokers.

The British Insurance Brokers’ Association estimates
that less than 2.5% of 5 million UK businesses have
terror insurance. That leaves vast swathes of employers
and jobs at risk under the severe threat that the Government
tell us exists of another attack. The amendment is
designed to help tackle that issue and increase take-up.

There are options. The Government could compel
Pool Reinsurance to advertise, but have never done so.
Pool Re has been left alone, with the consequence that
coverage has been inadequate in terms of what is protected
and who has bought into the system. My personal
preference would be to compel larger employers and
firms with higher turnover to hold terror insurance.
That could be done alongside compelling some form of
direct marketing of terror insurance and Pool Reinsurance
to businesses, especially in areas known to be at greater
risk. I appreciate that that is not the Government’s
approach, so my amendment is designed to find a
means of promoting coverage that is not onerous, that
facilitates choice for all firms, that reflects the level of
risk in different areas and that has a means of delivery
that is not burdensome on those involved.

The amendment would compel insurance providers
and brokers of insurance to offer terror insurance and
to advise on the merits of terror insurance and the risks
of not having it. Individual businesses would still be

able to make their choice based on circumstances, including
location, but the offer must be made, and advice must
be given on the pros and cons and risks involved.

I am aware that Pool Reinsurance has adapted its
package and support, and now offers a £30 arrangement
to cover up to £500,000 in damages. The costs of taking
up support are not massive for most firms. The amendment
facilitates better awareness of the package and helps
build resilience in the pool through greater coverage
and protection for more businesses. The amendment
would obviously work most easily in terms of direct
sales with firms and drawing up new contracts, but it
goes further.

In discussions with insurers and brokers’ representatives,
I am aware that a lot of insurance is bought online in
standard packages. The amendment would not alter
that. Firms offering those deals would simply need to
consider adding terror insurance to those them, or to
add an automated trigger system to ensure follow-up
correspondence advising on terror insurance and its
benefits. That’s it—it’s simple.

Under existing packages and arrangements, insurers
and brokers could also go back to customers to flag up
their new requirement to offer terror insurance—a
responsibility that is on them and not on customers,
who have only to consider their advice. I acknowledge
that there are costs to put that in place, and those are
costs for the insurers, who have overseen the very low
record of take-up, which puts more firms, jobs and
revenue for the Treasury at risk in the event of further
terror atrocities. Ignoring the massive gap should not be
an option. It is not in UK plc’s interest to perpetuate the
current lack of take-up.

Borough market is an example of where, even when
terror insurance was offered, it was so basic that some
firms declined to take it up because it was limited to
physical damage only. Traders felt they were unlikely to
have their stalls blown up. However, they have lost
considerably because of the attack last June—£2 million,
as discussed on Tuesday. They needed to have better
coverage in place and to have been made better aware of
what coverage was possible. If terror insurance had—the
Bill addresses this—covered business interruption, and
they had been advised on it, more take-up would have
occurred. It should not be an either/or scenario. The
Government are making the business interruption changes,
but they are not focusing enough on how to drive up the
coverage, which is also essential.

This amendment comes from the practical experience
of Borough market and a desire to ensure that other
areas are not so badly affected in the event of future
attacks. I hope that it will receive Government support
as our consideration of the Bill progresses. I would
welcome discussion of it now and an indication of the
Minister’s position.

11.45 am

Mr Wallace: I am very conscious of the wider impacts
of terrorist attacks on surrounding communities and
businesses. However, I am afraid that there are several
issues with the proposed amendment and its objective.
Most prominent among those is the increased regulatory
burden that would arise from the amendment. That
would be likely to lead to an increase in the cost of
insurance for people across the UK, as the hon. Gentleman
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has said, as well as for businesses being sold terrorism
insurance instead of other insurance products that might
better suit their needs.

The amendment would also impinge on the existing
regulatory protection provided by the Financial Conduct
Authority. The FCA’s “Insurance: Conduct of Business”
sourcebook sets out the regulatory framework for the
conduct of insurers and brokers in the United Kingdom.
It aims to ensure that customers are treated fairly and
given clear and fair information when they are sold
insurance. These rules already include an obligation on
firms involved in selling or providing advice on insurance
to make sure their customers have sufficient information
to make an informed purchase. In practice, that would
mean that if terrorism is excluded from a business
interruption product that is being purchased by a business,
the broker should tell them, so that different businesses
can consider whether a different product might better
suit their needs.

If a customer feels that they were not provided with
advice that met that requirement, they can ask for a
review by the Financial Ombudsman Service. That service
is open to individuals as well as to small and medium-sized
enterprises with less than 10 staff and an annual turnover
of up to ¤2 million. Larger businesses can take their
insurer to court.

The amendment would also reduce the flexibility of
the existing regulatory framework and potentially stifle
innovation. That is because further primary legislation
would be required to adjust the statutory duty in the
future if necessary, unlike with the rest of the FCA’s
rules, which can be updated quickly in line with trends
in the insurance sector.

By imposing a specific statutory duty outside the
FCA’s regulatory framework, the amendment would
also risk significant additional consumer detriment. It
would require any firm involved in providing advice on
insurance products or selling insurance products to
consider whether terrorism insurance was relevant to
every one of their customers. In practice, that would
mean that such firms would have to consider whether
individuals and businesses would benefit from terrorism
insurance when they are looking to purchase other
insurance products, such as home insurance, mobile
phone insurance, travel insurance and motor insurance.

This prescriptive approach would likely result in cases
of mis-selling and an increase in the cost of insurance.
That would be driven by firms that are more concerned
about avoiding penalties for breaching a new requirement
cost than the interests of their customers, as well as by
firms introducing new processes to ensure they are
compliant with the amendment.

The amendment might also result in those firms
over-prioritising the sale of terrorism insurance relative
to other risks, which might be a greater threat to an
individual business. There are over 5.7 million SMEs in
the UK. It is not generally the Government’s role to
prescribe to those businesses the risks against which
they should be insured.

Officials at the Home Office, the Treasury and the
Department for Business, Energy and Industrial Strategy
are working on options to improve take-up of insurance
by businesses and by SMEs in particular. This is part of
an holistic approach, looking at insurance as one of the
many steps that an SME can take to improve its resilience
to financial shocks.

Given the steps that are already under way to improve
take-up, the existing protections already available through
the UK’s regulatory framework, and the potential for
significant additional costs to consumers—

Neil Coyle: On that specific point about increasing
take-up, will the Minister explain how take-up is being
encouraged and what level he expects it to be at within,
say, three years of implementation of the Bill?

Mr Wallace: The Association of British Insurers and
the insurance broker trade industry do great amounts
of marketing and promotion to get people to buy
insurance and be protected and covered. The biggest
threat to us all in the insurance space is inappropriately
covered people, whether that is in terms of terrorism or
anything else. That is a constant challenge to the industry,
often because a number of its risks are mutually pooled,
as we were talking about when considering a previous
amendment on motor insurance. Therefore, it would be
in the interests of the insurers to ensure that people
have appropriate insurance for their risk; that is quite
important.

The Government can play a role in highlighting awareness
of the threat of terrorism. Everyone here will be very
aware of the shift in terrorism over the last 18 months; it
has been top of the news most weeks. Probably like
everyone else, I will look at whether my travel insurance
for my summer holiday covers terrorism—well, I am
going to Wales, but if I was not, I would check that. The
difference between me and the hon. Member for
Bermondsey and Old Southwark is that he wants the
Government to direct the insurance industry to tell
people about that insurance. The position of the
Government is that the FCA should use its regulations
and advice to be more responsive, and we should not
use primary legislation.

Members on the Government side of the House
would also say that there is some onus on the customer
to seek the most appropriate cover from their insurers
to match the threat that they face. That is where we
differ, and it is why I urge the hon. Gentleman to help us
seek a way to improve take-up through the building up
of marketing and promotional material on getting the
right insurance, and indeed through regulations, rather
than primary legislation. A project is under way to
improve take-up, and I will write to him with further
details if he would like me to. I urge him to withdraw his
amendment.

Neil Coyle: I think the Minister has slightly misinterpreted
my suggestion. I did not suggest placing an obligation
on customers to purchase insurance—merely that insurers
advise on its availability. On Tuesday the Minister talked
about insurance market failure in some areas, and this
will be a missed opportunity to correct that failure.
However, on the basis that the Minister will outline the
awareness-raising activities that the Government will
undertake, and in the hope that doing so will allow a
discussion before the Bill goes to the Lords, I beg to ask
leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Question proposed, That the clause stand part of the
Bill.
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The Chair: With this it will convenient to consider
New Clause 4—Review of the changing nature of terrorism
reinsurance requirements—

“(1) The Pool Reinsurance Company Limited must provide an
annual report to the Secretary of State setting out—

(a) an assessment of the nature of terrorism reinsurance
requirements; and

(b) any recommendations on how terrorism reinsurance
arrangements should be amended to address
terrorism reinsurance requirements.

(2) The Secretary of State must lay the report and any
recommendations made under subsection (1) before the House of
Commons within three months of receipt.

(3) The laying of the report and recommendations under
subsection (2) must be accompanied by a statement by the
Secretary of State responding to each recommendation made
under subsection (1)(b).”.

This new clause would ensure that terrorism reinsurance arrangements
are kept under annual review by Pool Re and would require the
Secretary of State to respond to Pool Re’s recommendations in relation
to terrorism reinsurance.

Nick Thomas-Symonds (Torfaen) (Lab): I raised this
issue on Second Reading. I generally welcome the clause.
The original provision in section 2 of the Reinsurance
(Acts of Terrorism) Act 1993 restricted the loss that
could be claimed for loss of, or damage to, property and
for consequential loss, which I am afraid therefore
excluded business interruption in situations in which
there was no direct damage to property. The clause
solves that problem and will explicitly insert business
interruption as a form of loss in that section of the
1993 Act. That is welcome, because it recognises that
the terrible acts of terrorism that we see have an impact
on the wider community and have a financial impact on
businesses in terms of lost trade.

However, I want to set out the concern about businesses
that have suffered losses in the past. I pay tribute to the
work of my hon. Friend the Member for Bermondsey
and Old Southwark, who has campaigned tirelessly for
his constituents on this issue after the terrible atrocity
that occurred at London Bridge and Borough market in
his constituency. He eloquently put the case today and
last week for dealing with these iniquities in the system.

I hear what the Minister says about looking into the
past. Wherever a line is drawn, it will, of course, lead to
further unfairness because of the events that would fall
on the wrong side of it. However, will the Minister at
least undertake to look at whether anything can be
done with respect to some of the losses occurring
through business interruption in Borough market and
elsewhere, so that no stone is left unturned as to whether
any form of help can be provided? I would be very
grateful for that reassurance from him.

Neil Coyle: I rise to speak to new clause 4. I have
nicknamed this “the resilience clause”, and I hope it will
be adopted to protect UK firms. I will speak as briefly
as possible, but I will touch more generally on clause 19,
for which I have been campaigning for the last year, and
I am grateful to see it emerge now. Had it been in place
before last year, it would have made a huge difference to
those affected by the terror attacks at Borough market
and London Bridge last June. I have been seeking this
through Westminster Hall debates, so I am pleased to
see it. I am disappointed that, as my hon. Friend the
Member for Torfaen just said, the Government are yet

to offer any form of compensation—a single penny—for
the damage felt and caused at Borough market and
London Bridge last year. I will keep campaigning for
that.

New clause 4 would ensure that terrorism reinsurance
arrangements are kept under annual review by Pool
Reinsurance, and would require the Secretary of State
to respond to Pool Reinsurance recommendations in
relation to terrorism reinsurance. The clause is designed
to prevent the Government-backed system from falling
behind terrorist methods and their future impact. It
would help to build resilience in our anti-terror structures
overall. The clause would require Pool Reinsurance to
provide an annual report on the nature of terrorism and
any need to improve the systems designed to protect
UK citizens and businesses from the form of terrorism
we currently face, and to advise on how it is changing
and what we might expect in future.

If that system had been in place from the introduction
of Pool Reinsurance in the 1990s, it could have ensured
that as the Provisional IRA threat of physical damage
to economic infrastructure diminished and as terrorism
morphed into the deliberate targeting of innocent civilians
with knives and vehicles, the pool would have adapted
accordingly over time, or at least have had the potential
to do so. The Provisional IRA targeted buildings—physical
economic infrastructure—not civilians. The pool was
designed for that early 1990s threat, after the devastating
Canary Wharf and Manchester Arndale attacks. Sadly,
the system has not been updated properly over time as
the nature of the threat has changed and, with it, the
impact on businesses and employers’ insurance needs.

As discussed on Tuesday, Pool Reinsurance, despite
warnings dating back to at least February 2016, has not
been updated swiftly enough by the Government to
cover the brutal attacks against innocent people, such
as those enjoying Borough market on Saturday 3 June
last year. That should have been possible, and the new
clause will ensure that it will be going forward. The pool
should never be left to slip behind again. The duty
would ensure an annual appraisal of the nature of
terror threats and their potential impact on businesses
in particular, and would ensure that advice and
recommendations are provided on how to adapt to
better protect under-insurance systems from contemporary
systems, and who or what terrorists target.

The duty would be on Pool Reinsurance, but the
clause is not prescriptive regarding how it would work
in practice. The pool could involve a range of stakeholders,
including Government Departments, ABI, BIBA and
business representatives. The wording is kept simple
enough to prevent too onerous a system, or too rigid a
structure, from developing. The duty is on Pool, because
Pool is obviously in a strong position to provide overview
from a tactically strategic position, and at no new cost.
Pool already provides a quarterly terrorism frequency
report, which could form the basis of any future annual
reporting of risks and the UK’s ability both to prevent
companies from losing out and to protect employers
and employees from job losses as a result of insufficient
coverage.

I believe that Pool would welcome the role. It has
already sought to improve its insurance coverage in
terms of packaged costs, awareness of cover and extending
the support offered after different forms of attack,
including both cyber and business interruption. However,

177 178HOUSE OF COMMONSPublic Bill Committee Counter-Terrorism and Border
Security Bill



Pool’s work has not always been swiftly acted on by
Ministers, creating the gap that so badly affected London
Bridge and Borough market in my constituency last
year, and that the Bill is aimed at addressing.

PoolReinsurancewouldreport,andmakerecommendations,
to the Secretary of State, who would be obliged to reply.
That obligation is not massively onerous, especially
given the huge range of responsibilities, and the clause
suggests an ample three-month timeframe. I hope that
the proposed new clause will have the backing of the
Minister, and I would welcome an indication of whether
the Government will pursue it in the Bill’s later stages.

Mr Wallace: I understand what the hon. Gentleman
is trying to do, which is, in order to ensure that we do
not miss the impact—in terms of how victims of terrorism
are dealt with—of the changing threat, to have a review
of that to ensure that all the holes in cover are plugged
in future. The only point on which I differ from him is in
understanding what Pool Re is.

12 noon

Pool Re is a private organisation owned by its members.
They therefore have a vested interest, inevitably, in what
they decide to cover and how to cover it. The role of
Government is to be independent of that, and therefore
they should be doing that job rather than Pool Re and
its members. I will give the hon. Gentleman a commitment
that I will ask my officials to examine, working with the
Treasury, how we can—annually or biannually or whatever
is the appropriate timeframe—do a review of incidents
that have happened within those 12 months or whatever,
to see where there have been and are gaps in insurance,
so that we can be in a better position not to miss those
vulnerabilities and to ensure that we engage with Pool
Re in a more deliberate manner about the raising of the
threat.

My point about Pool Re’s different structure and its
interests does not seek to undermine what it is. It has
within it some extraordinary people who know about
risk and about security, but it is the role of Government,
rather than them, to be doing that. If I can get back to
the hon. Gentleman about what I think would be a
good way to take that forward, so that we can have
confidence in the future that these things are pointed
out and followed up, I would be happy to do so.

Neil Coyle: Is the Minister suggesting that Pool Re is
seeking to extend its role beyond where it should? Is he
suggesting that the Government and Ministers are in a
better position to judge the impact—bearing in mind
that the overall clause is about terror insurance—and to
advise on what should be covered than Pool Re, which is
already there doing the job and has sought to have
cyber-attacks, and the kind of non-physical damage we
have seen mentioned in this clause, brought into coverage?
I would slightly disagree.

Mr Wallace: We have to be careful. Pool Re is, first of
all, not the only organisation in the marketplace. The
Government have a duty to all the insurers, including
Pool Re, to indicate where risk, certainly in the security
space, is developing or currently stands. We must be
minded that it is not a stand-alone organisation. It
should be the Government who indicate risk in security.

It is our JTAC, the joint terrorism analysis centre, that
indicates, independently of Ministers, what the latest
analysis shows about where a security threat is developing.
We raise severe threat levels and so on.

It is not the Government’s job to tell people how to
do the insurance, and we would not seek to tell Pool Re
how to carry out or issue insurance policies, but it is the
role of Government—because the Government are
independent of that vested interest—to be the owners
of understanding where the threat is going and being
able to pull together all those experiences. It is from the
hon. Gentleman’s experience as a constituency MP that
he has learned about his businesses in Borough Market.
The police will have their experiences, as will the ambulance
service and so on.

If we are to really get to grips with understanding the
vulnerabilities, it requires someone who is set aside
from the insurance industry. I do not think it would
involve the Government producing a report saying,
“You must insure this, and this is how you do it.” I think
it would be the Government saying, periodically, “Let’s
have a look at what has happened, what has been
missed out, what the public need to be aware of and
what action they need to take.” That is where I would
sit; that is the issue I have with the start point of the
hon. Gentleman’s new clause. Again, his meaning is not
misplaced and nobody in the Committee disagrees with
his determination to improve his constituents’opportunities
to get insurance, but I see it as a question of how we will
get there.

Neil Coyle: My concern is that an expert body already
exists specifically with this focus of terrorism reinsurance—a
body that could do this job and in part does it already
through the advice it offers. The new clause would
formalise that role. Instead of taking that approach, the
Minister seems to want to take on an even bigger
Government, a bigger state and more civil servants. I
thought we were meant to be the party of big Government,
not the Conservatives, so I am confused.

Mr Wallace: The hon. Gentleman’s question would
basically mean asking an insurer “Whom should we
insure?”. As to the role of Government, they have secret
intelligence at their fingertips, and have numerous reviews.
After the Manchester attack, dozens of reviews took
place over the past year; we have all of that. Some of it
is secret, and some is not. That can help us understand
and be better informed. We have no interest in the
outcome of that.

Neil Coyle: Has Pool Reinsurance ever asked the
Government to cover something that is not now
covered—be it business interruption or cyber? Has that
ever happened? That is what the Minister seems to be
suggesting. Under the new clause the Minister would
respond to recommendations. That is where the points
that he makes would come in.

Mr Wallace: We have lots of discussions with Pool Re
and many other insurers, and it has asked about cyber,
as the hon. Gentleman has suggested. I have met its
representatives several times, being the Security Minister.
It has asked to do cyber, and we then take that into the
process and go to the Treasury.
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Neil Coyle: That was not my question.

Mr Wallace: We are not going to agree: I view the role
of the Government in this space as being able to review
an incident, take input from communities, police, ambulance
services and everyone else who has dealt with damage,
add that to the secret intelligence they have on emerging
threat, and come up with a position.

When we do such reviews they are significant. In the
case of Manchester attack, the operational improvement
review alone was 1,300 pages. Every detail was examined.
That is where that type of advice to the market, including
Pool Re, should come from. Clearly we are not going to
agree on that. It is not that Pool Re is not a great
organisation; but it is owned by its members and is a
reinsurance company. Call it big state, if you like, but I
think that the role of the Government of the day is to be
able to direct it. That is the right place for it to sit, so I
urge the hon. Gentleman to withdraw the new clause.

The Chair: Order. May I make it clear that we are on
the clause stand part debate? Although we are discussing
new clause 4 within the debate, it will not be formally
moved or voted on until we reach new clauses at the
end.

Nick Thomas-Symonds: I asked for reassurance from
the Minister about leaving no stone unturned in the
matter of past compensation. I do not think he responded
to that when he was responding to the new clause, and I
wonder if he would do so.

Mr Wallace: We want Pool Re to be dynamic and we
want it to stimulate other insurers to meet the growing
threat. The issue relates to a point I have made on
numerous occasions—the number of travel insurances
that have slowly, over the years, dropped terrorist insurance.
It is not just about increasing insurance cover; it is
important to keep an eye out for areas that are losing it.
One of the lessons of last year is that we must be very
much in touch with the affected communities—and it is
about not only the human beings, but other aspects—to
understand what has not been covered, and what more
we can do.

Nick Thomas-Symonds: I am grateful to the Minister
for covering those issues. Last week he argued against
compensation for past events—because a line would
have to be drawn somewhere. He said there could be
additional unfairness because if the past period was set
at 12 months, as my hon. Friend the Member for
Bermondsey and Old Southwark suggested, something
that happened two years ago would not attract the
benefit, but something that happened six months ago
would. The Minister said that that would create a new
unfairness. I seek assurances that he will leave no stone
unturned to find out whether anything can be done in
relation to some of those past events, including the one
at Borough market.

Mr Wallace: The hon. Gentleman makes an important
point. I spoke to the hon. Member for Bermondsey and
Old Southwark after the Committee sitting last week.
After last year’s attacks, mayors and local authorities
got together and produced requests of Government,
which we met, with £23 million or £24 million in
Manchester. We also met a request from Salisbury.

I said to the hon. Gentleman, “Let’s meet and speak
with the local authority that covers Borough market
and put together an ask.” I did not receive a reply from
the Mayor of London on that, but we did receive replies
from the Mayor of Manchester and the Salisbury council
leader. I am happy to sit down and see what we can do.
We gave an extra £1 million to the NHS to deal with
some of it, but in comparison, for the Manchester
package—the hon. Member for Manchester Central
(Lucy Powell) was involved in that—we gave in response
to a big long list of everything, from a marketing
budget—to help that great city attract people back—to
help with infrastructure and so on.

I am happy to meet the hon. Gentleman and his local
authority and say, “Okay, come on—what is it you
seek?” whether it be business rate relief or whatever.
The Treasury will go mad at me for suggesting that. The
point is, I have not received such a request, but I am
happy to help stimulate it and will also work with the
Mayor of London to do so.

Neil Coyle: I will certainly take the Minister up on
that offer. Those who have been affected and are trying
to rebuild their businesses—some are still in combat
with insurance companies—have put further effort, while
their businesses have suffered, into a request. That was
put to a BEIS Minister, who came to the Borough
Market Trust and met those directly affected. It was
also put to a Treasury Minister here in Westminster
when traders came to talk about their experience and
ask for help. Those requests for support have been
made, but to date they have not been acknowledged.

The Prime Minister visited the site and came back for
the commemorative service. She was obviously welcome
to do so, but she was aware of what had happened, its
direct impact, the lack of insurance cover and costs
involved for some, including microbusinesses, who could
have gone under without public support. It is a little
unfair to suggest that a request has not been made, but I
will look to draw up something more comprehensive
with the leader of the council, Peter John, and the
Mayor of London and come back to the Minister with
that. I thank him for the offer.

Question put and agreed to.

Clause 19 accordingly ordered to stand part of the Bill.

Clause 20

BORDER SECURITY

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: The clause simply introduces schedule 3,
which confers powers exercisable at ports and borders
in connection with the questioning and detention of
persons for the purpose of determining whether they
are or have been engaged in hostile activity. It fulfils a
mechanistic function; the new powers will be best discussed
when we debate schedule 3.

Question put and agreed to.

Clause 20 accordingly ordered to stand part of the Bill.
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Schedule 3

BORDER SECURITY

Nick Thomas-Symonds: I beg to move amendment
44, in schedule 3, page 35, line 37, leave out “whether or
not there are” and insert “where there are reasonable”.

The Chair: With this it will be convenient to discuss
new clause 2—Threshold for port and border control
powers—

“(1) Schedule 7 to the Terrorism Act 2000 is amended as
follows.

(2) In paragraph 5 before ‘A person who is questioned’ insert
‘Subject to paragraph 9A,’.

(3) After paragraph 6A(2) insert—

‘(2A) A person questioned under paragraph 2 or 3 may not be
detained under paragraph 6 unless the examining officer has
reasonable grounds to suspect that he is a person falling within
section 40(1)(b).’

(4) In paragraph 8(1) before ‘An examining officer’ insert
‘Subject to paragraph 9A below,’.

(5) In paragraph 9(1) before ‘An examining officer’ insert
‘Subject to paragraph 9A below,’.

(6) After paragraph 9 insert—

‘Data stored on electronic devices

9A (1) For the purposes of this Schedule—

(a) the information or documents which a person can be
required to give the examining officer under
paragraph 5,

(b) the things which may be searched under paragraph 8,
and

(c) the property which may be examined under paragraph
9 do not include data stored on personal electronic
devices unless the person is detained under
paragraph 6.

(2) “Personal electronic device” includes a mobile phone, a
personal computer and any other portable electronic device on
which personal information is stored.’”

This new clause would implement the recommendations of Parliament’s
Joint Committee on Human Rights and would require an officer to have
reasonable grounds for suspecting an individual is or has been
concerned in the commission, preparation or instigation of acts of
terrorism before she could detain an individual for up to 6 hours under
Schedule 7.

Nick Thomas-Symonds: I tabled the amendment in
the hope of further exposition and assurances from the
Minister. The shadow Home Secretary and I set out on
Second Reading that, in the light of the events of recent
months—with nerve agents on the streets of Britain—it
is right that the Government should look at our border
security. Therefore, while I will not stray out of order
and discuss our other amendments, in generality they
are designed to introduce further safeguards into the
various powers available.

Amendment 44 would deal specifically with the non-
suspicion power, if I may put it that way, in schedule 3,
part 1, paragraph 1(4) on page 35. In regard to the
power to stop, question and detain at the border, it
states:

“An examining officer may exercise the powers under this
paragraph whether or not there are grounds for suspecting that a
person is or has been engaged in hostile activity.”

I am pressing the Minister specifically on whether or
not there are grounds for suspecting. Clearly, in our
criminal law there would usually be a reasonable suspicion
of an individual. This power clearly goes beyond that,
to suspicion that is not linked to the individual who can
be stopped.

In previous debates and exchanges with the Minister
on this matter, he has given me two explanations. The
first was with regard to the nature of the intelligence
provided; an example would be a flight where perhaps
there is a suspicion about someone or people travelling
on that flight, but the intelligence does not necessarily
narrow down who that is. Therefore, anyone coming off
that flight may be stopped. Secondly, with regard to the
nature of the intelligence, when there are reasonable
grounds for suspicion, those grounds may come about
because of intelligence that, in itself, cannot be declassified
or go into the public realm.

I am well aware of the arguments for the non-suspicion
power; however, I would be grateful if the Minister
could set out some of the situations in which this power
would be used. Secondly, will the Minister indicate how
frequently he would expect them to be used? I know it is
not an exact science—we cannot predict the future—but
I hope the Minister would at least have some sense of
how he might expect it to be used and how frequently.
Thirdly, there is concern because this power is different
from so many other aspects of our criminal law where
there has to be reasonable suspicion. Why does he think
it is so vital for our national security that this be in
schedule 3?

12.15 pm

Gavin Newlands (Paisley and Renfrewshire North)
(SNP): It is a pleasure to see you in the Chair again,
Ms Ryan. I shall speak in support of new clause 2 and
amendment 44.

The new clause would largely do similar things, with
an addition in our case. It would implement the
recommendations of the Joint Committee on Human
Rights and would require an officer to have reasonable
grounds for suspecting that an individual is or has been
concerned in the commission, preparation or instigation
of acts of terrorism before they could detain an individual
for up to six hours under Schedule 7. In addition, it
would institute safeguards with regard to electronic
devices.

The issues concerning this schedule are topical, given
that some of it has been drawn in response to the
Skripal incident in Salisbury in March. Obviously, in
recent days there has been another incident, which is
under investigation. The Bill was introduced with the
intention of

“giving the police new powers to investigate hostile state activity
at the border.”

The press release that accompanied the Bill stated:

“Using the new power, the police or designated immigration or
customs officer will be able to stop, question, search and detail an
individual at a port, airport or border area to determine whether
he or she is, or has been engaged in hostile activity.”

On the face of it, there is little to disagree with in terms
of the sentiment. Obviously, it is right and proper that
we are able to take action on those who look to enter
our country to do our country or its citizens harm. The
authorities that do that do an incredibly important job
and we should be grateful to them and ensure they have
the necessary powers, but as drafted, these powers are
concerning due to the lack of a reasonable grounds test
for suspecting that an individual may be entering the
UK to cause harm. They are therefore open to abuse
and there is not enough assurance for officers working
at our borders.
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[Gavin Newlands]

In addition, the Bill fails to protect any individual
who has been designated a suspect. The arguments
against these search and detail powers have been rehearsed
over the years, but we should not dismiss the concerns
that have been raised about racial profiling and how
these powers allow for an element of discrimination in
our society.

New clause 2 would implement the sensible
recommendation of the Joint Committee on Human
Rights and would require an officer to have reasonable
grounds for suspecting an individual. It would provide
greater clarity on when someone should be detained
and would eliminate the chances of an individual’s
personal belongings being searched and retained. It
would therefore protect any individuals suspected of
carrying out such an offence and also offers protection
to the relevant officer on the border by providing greater
clarity as to when they should detain a potential suspect.
I urge the Minister to give new clause 2 and amendment
44 due consideration.

Stephen Doughty (Cardiff South and Penarth) (Lab/
Co-op): The Minister and I discussed some of these
powers privately, and I welcome the chance to discuss
them again. He is aware of a number of cases that I am
concerned about regarding detention or stopping and
searching at borders. I make it absolutely clear that,
when needed to protect public safety—whether from
hostile state activity or from those travelling abroad or
entering this country to commit acts of terrorism—the
powers must absolutely be there to enable searching,
detention and other necessary processes to deal with
that and to keep the public safe.

However, there are two crucial points. The first is
that, wherever possible, action should be taken before
we have to detain or search or interdict somebody at a
border, particularly if that person is leaving the UK. We
should, if possible, detain them at their home or interview
them elsewhere—voluntarily or otherwise—because if
we get to the stage at which somebody attempts to
board a plane or a ship or a Eurostar or whatever, there
will be a risk both to public safety and of unnecessarily
detaining or disrupting the travel of individuals who are
not guilty of any offence.

The second point, which the Minister is aware of, is
that we need to be aware that individuals may travel
with family members or other individuals who are in no
way connected and should not be under the reasonable
suspicion that may be directed at that individual. What
steps are being taken to ensure that information and
processes are being shared to ensure that such detentions,
searches and interdictions take place at the earliest
possible opportunity? What arrangements are there to
ensure that relevant information is shared, wherever
possible, between airlines or other forms of transport,
the Border Force, the Passport Office, the security services,
the police and others to ensure that those things I
mentioned are done at the earliest stage? I will move
amendments on that issue later.

Afzal Khan (Manchester, Gorton) (Lab): I shall be
brief. I would like the Minister to take a couple of my
questions into account when answering those raised by
other Members. It is clear that this whole area gives a

lot of power to officers, and that the term “hostile
activity” risks casting an extremely wide net; in essence,
anyone could be subject to the Bill’s invasive powers.
Will the Minister explain how any confidential material
obtained at the border will be protected? How do the
Government intend to ensure that these powers will not
lead to ethnic and religious profiling? In view of these
broad powers, will the Minister also clarify whether any
training will be given to officers?

Mr Wallace: First, the use of, effectively, no-suspicion
stops on our border is not new. In fact, as we heard
from those giving evidence to the Committee last week,
lots of stops happen on our border, because borders are
particularly vulnerable spaces. There are screening stops,
in which people are asked questions about where they
are coming from or going. There are also customs and
excise stops, which go beyond that, and in which people
are stopped and their bags and luggage are properly
searched, perhaps in a side room. That is detaining, in a
sense. It is not for a long period of time; it is certainly
not as long as some of the scheduled stops that we will
talk about.

Until someone is arrested, their access to legal advice
and so on is different, because our vulnerability at a
border, and our need to establish who, what and when,
is really important for our national security. That is why
many of those stops, in different guises—whether customs
or identity screening—have been in place, sometimes,
for hundreds of years. This is a development of that. In
the Terrorism Act 2000, passed by the last Labour
Government, the feeling was that, given our vulnerability
at the border in a fast-moving world of millions of
passengers, it was important to give our Border Force
and our law enforcement community the ability to
establish that information.

Some 89% of all stops at the border are done in under
an hour. The vast majority are inward not outward, but
to the point made by the hon. Member for Cardiff
South and Penarth, I also have a constituent who was
stopped when outward bound. My constituent was held
up, and a family holiday and lots of money were
effectively lost. Having met the hon. Gentleman, we
have started a piece of work to look at exactly what we
can do to minimise that. A good example would be
asking whether it is really necessary to stop someone on
the way out; they could perhaps be stopped only on the
way back in. If we do not think they are going to travel
to fight in Syria, but we think they might be going to do
something else, we could just wait until they come back,
and people are much less likely to suffer financial risk if
they are done.

In answer to the question by the hon. Member for
Manchester, Gorton, only officers who are specially
trained are allowed to conduct a stop, search and detail.
I think it would be illegal, and it would certainly be
against the powers, to do it for arbitrary or discriminatory
reasons. That would cover doing it on the basis of race
or anything else. The no-suspicion power has been
incredibly useful and has caught a significant number of
terrorists, predominantly due to the fact that they have
been stopped and data or biometrics has been seized.
We have seen a number of cases. There was a guy from
Wembley, I think, who was convicted of murder based
on material recovered from a stop.

185 186HOUSE OF COMMONSPublic Bill Committee Counter-Terrorism and Border
Security Bill



There will be safeguards in this new power. Our
terrorism stops are reviewed by the Independent Reviewer
of Terrorism Legislation. I have asked the Judicial
Commissioner, Lord Justice Fulford, to review the use
of the hostile state power on an annual basis. One of the
reasons why we have introduced this is that the Independent
Reviewer of Terrorism Legislation had serious concerns
that in the past we were using a counter-terrorism
power to stop people on a national security or hostile
state concern. This is our response to what I think was
David Anderson’s recommendation to take that forward.

The hon. Member for Torfaen and the Scottish National
party have spoken about no-suspicion and the fact that
we should have reasonable grounds. The biggest challenge
is that the way our intelligence is presented to us can
often be very broad. It can be based on a method, on a
threat on a date, or on a plane, rather than on a person.
The Government’s reading of the law is that if we had
to have reasonable grounds, it would be too narrow for
us to be able to respond to some of that intelligence
threat.

It may even be that we have gone to a state of
“critical”, where an attack is imminent but we do not
know from which direction. I have personal experience,
doing this job, of where we had some “reliable”intelligence
about an attack in one part of the country, but in fact
an attack happened in an entirely different place at
another end of the country. The information was enough
to consider raising the threat level, but not enough to
know exactly where it was happening. I remember
having rather an uncomfortable night, going out and
having in the back of my head what I had been told
might happen; while I was pleased that it did not
happen, something else then happened elsewhere. It is a
challenge; it is a difficulty. It is the way our intelligence
is often presented to us, and that is why we need a
no-suspicion stop.

There are protections for journalistic material and
legal privilege. Because the seizing at this stop would
not be under suspicion, the examining officer would
have to apply to the Judicial Commissioner for that to
be further examined, and the Judicial Commissioner
could say no. We have included protections for journalists,
lawyers and so on, to ensure that that happens, because
we do not want the power abused, especially when we
are talking about a hostile state rather than terrorism.
Of course, hostile states are pretty clever at how they try
to penetrate or come into the country.

12.30 pm

Stephen Doughty: Obviously I do not expect the
Minister to share any information here if it would be
inappropriate to do so, but he mentioned the clever way
in which hostile states may attempt to penetrate this
country and undertake acts, whether that is the Skripal
poisoning or other activities. Could he reassure us about
measures in place at, for example, general aviation
airports, smaller seaports and so on? Obviously, a lot of
our focus is understandably on major locations such as
Heathrow or Eurostar terminals and so on, but hostile
states are well known for using alternative routes or,
indeed, diplomatic channels to bring in individuals who
conduct serious offences.

Mr Wallace: The hon. Gentleman makes an interesting
point. Again, it goes to the reason we have the no-suspicion
stop. They are most likely to be trained, capable agents

of a country, not amateurs, or they may be disguised
using amateurs. Look at the history of the cold war.
That is why we sometimes have to respond to more
general intelligence specifics. Let us say we had intelligence
that a hostile state was seeking to use a minor port, a
west coast port or a private air strip. That is all we
would have, but if the threat was significant enough we
would then have to—and we do—deploy individual
police and Border Force officers from each region to
cover that. However, that is quite wide. It is not, “Ben
Wallace is coming in on flight X, Y or Z”; perhaps it is
our responding to a flight plan. It is sometimes that
simple.

I have come from a Cobra meeting this morning
where we have seen the consequences of some really
hostile state activity, which has put two innocent British
citizens, who are very seriously ill, in hospital. We are
being taken advantage of as an open country. I am
afraid that there is far too much intelligence officer
activity, not always under diplomatic cover in this country,
from some of our adversaries, and we have to make our
border a bit harder for them. Diplomats will not be
covered by that—we will still be obliged under the
diplomatic conventions—but their families may be. It
goes back to the question on suspicion. I might have a
suspicion that X is doing it, and they are a diplomat,
but they may say, “Well, I’m not carrying that in; I’m
not risking myself, but I’ll get someone else in the wider
party who doesn’t have diplomatic cover to do it.”

I am afraid that is why it is really important for us. It
is why the last Labour Government thought it was
important on the terrorism issue. The Law Society of
England and Wales witness said in his evidence that he
had no concern about the suspicion part of the powers.
He had some concerns about legal privilege, and I
listened with interest to that part of his submission.
That is why I think it would set us back in our national
security and counter-terrorism work if we lost the power
to do that. I am afraid the Government will therefore
resist the amendment, and I ask colleagues on both
sides of the Committee to reflect on that, and hopefully
the hon. Gentleman will withdraw the amendment.

Nick Thomas-Symonds: I am grateful to the Minister
for that explanation and exposition, and for the promise
of the annual review under Lord Justice Fulford, which
I think will be extremely useful. On that basis, I beg to
ask leave to withdraw the amendment.

Amendment, by leave, withdrawn.

Nick Thomas-Symonds: I beg to move amendment 37,
in schedule 3, page 36, line 7, at end insert—

“(6A) The Investigatory Powers Commissioner (‘the
Commissioner’) must be informed when a person is stopped
under the provisions of this paragraph.

(6B) The Commissioner must make an annual report on the
use of powers under this paragraph.”

The Chair: With this it will be convenient to discuss
amendment 36, in schedule 3, page 40, line 31, at end
insert—

“(2A) The person who owns or was carrying or transporting
an article which is retained under paragraph 11(2)(d) or (e) must
be notified by the examining officer when the Commissioner is
informed that the article has been retained.”
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Nick Thomas-Symonds: I will be quite brief, because
these amendments simply insert some further safeguards.
They do not detract from the central aims of what the
Government are seeking to do, but provide additional
protections.

Amendment 37 relates to the power to stop, question
and detain, which obviously we have been discussing in
relation to my previous amendment. The amendment
would simply allow the Investigatory Powers Commissioner
to be informed when a person is stopped, and to make
an annual report on the use of the power, which seems a
perfectly reasonable request in the circumstances.

I will deal with amendment 35 in due course. Amendment
36 is simply about the commissioner being informed
about the retention of property. The person who owned
the article, or who was carrying or transporting it, will
be notified by the examining officer when the commissioner
is informed that it has been retained. These two amendments
are not major interferences with the power, or with the
aims of the Bill, but I suggest to the Minister that they
are sensible safeguards.

Mr Wallace: As the hon. Gentleman has explained,
the two amendments seek to enhance the oversight of
the powers in schedule 3 by the Investigatory Powers
Commissioner. I entirely agree that we need effective
oversight, but I hope to persuade him that the Bill
already provides for that.

Amendment 37 would require that when a person is
stopped and examined under schedule 3, the commissioner
must be informed. It would also require the commissioner
to make an annual report on the use of those powers.
As to the duty to prepare an annual report, I refer the
hon. Gentleman to part 6 of schedule 3, which already
sets out the duty on the commissioner to keep under
review the operation of the provisions in the schedule
and to make an annual report to the Secretary of State
about the outcome of that review.

The mechanism outlined in part 6 mirrors the well-
established reporting apparatus of the independent reviewer
of terrorism legislation in relation to counter-terrorism
powers. In his annual report, the independent reviewer
reviews the operation of the equivalent port and border
power in schedule 7 to the Terrorism Act 2000, and in
doing so highlights any issues that have arisen through
the exercise of those powers, provides a statistical breakdown
of how they are used and makes recommendations for
their future operation.

Amendment 36 would require that the examining
officer informs the owner of an article that has been
retained under paragraph 11(2)(d) or (e) of schedule 3
once the Investigatory Powers Commissioner has been
notified of its retention. An examining officer may
retain an article under paragraph 11 (2)(d) when

“the officer believes that it could be used in connection with the
carrying out of a hostile act”,

or under paragraph 11(2)(e)

“for the purpose of preventing death or significant injury.”

Although I appreciate the amendment’s intent, it would
place an unnecessary burden on the examining officer.

My officials are working with the Investigatory Powers
Commissioner’s Office to determine the precise mechanism
for keeping the individual informed of the fate of their
property, including the appeal process and notice of
any decision made. That will be set out in greater detail

in the schedule 3 code of practice that we aim to publish
in draft this autumn. Let me reassure the Committee
that no individual will be left guessing as to what has
happened. I agree wholeheartedly that the process should
be governed appropriately and transparently. Given
that the issues are already addressed in the Bill, or will
be in the code of practice, I invite the hon. Gentleman
to withdraw his amendment.

Nick Thomas-Symonds: I am grateful for those
reassurances. I ask the Minister to comment on a further
issue that relates to what I said previously. When the
commissioner is carrying out the review process and
producing the report that the Minister has referred to,
will they be aware of every stop that has taken place?

Mr Wallace: Yes. As for the counter-terrorism stops
that exist, the total numbers will be in the annual
transparency report. Although the commissioner will
not be informed every time someone is stopped, the
numbers will all be recorded, and he will have the
power, in the same way as the reviewer of terrorism
legislation does, to investigate those stops while doing
the review. It will not just be, “Are these the numbers?
Have they complied?”

The reviewer of terrorism legislation can investigate
intelligence agencies issues, police issues and the things
that lay behind the stops, and that is what we expect
them to do. That is why I want a judicial commissioner
to do that for hostile states, so if we see it being abused
or not being right, he will spot it—not us. He will spot
where police officers are not being properly trained or
are not doing it correctly, or if it is being overused with
no results. I assure the hon. Gentleman that in that
scenario the independent commissioners will not take it
at face value.

Nick Thomas-Symonds: I am grateful for those
reassurances. In those circumstances, I beg to ask leave
to withdraw the amendment.

Amendment, by leave, withdrawn.

Nick Thomas-Symonds: I beg to move amendment
35, in schedule 3, page 40, line 27, at end insert—

“11A(1) This paragraph applies where—

(a) an examining officer intends to retain an article under
paragraph (2); and

(b) the person who owns or was carrying or transporting
the article alleges that the article contains
confidential material.

(2) Where sub-paragraph (1) applies, the examining officer—

(a) may not examine the article; and

(b) must immediately provide the article to the
Investigatory Powers Commissioner (the
‘Commissioner’).

(3) On receiving an article under sub-paragraph (2), the
Commissioner must determine whether or not the article
contains confidential material.

(4) Where the Commissioner determines the article contains
confidential material, the Commissioner may authorise the
examination and retention of material in accordance with the
provisions of paragraph 12(5).

(5) Where the Commissioner determines the article does not
contain confidential material, the Commissioner must return the
article to the examining officer to determine whether the material
should be retained under paragraph 11(2).”
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The amendment relates purely to the protection of
confidential material. I have based it squarely on what
was said by the Master of the Rolls, one of our most
senior judges, in the Miranda judgment, with which I
am sure the Minister is familiar. The Court of Appeal
judgment is dated 19 January 2016. The Master of the
Rolls, who gave the leading judgment—this is from
paragraph 119 of the judgment—said:

“But in disagreement with the Divisional Court, I would
declare that the stop power conferred by para 2(1) of Schedule
7”—

to the Terrorism Act 2000—

“is incompatible with article 10 of the Convention”—

the European convention—

“in relation to journalistic material in that it is not subject to
adequate safeguards against its arbitrary exercise and I would,
therefore, allow the appeal in relation to that issue. It will be for
Parliament to provide such protection. The most obvious safeguard
would be some form of judicial or other independent and impartial
scrutiny conducted in such a way as to protect the confidentiality
in the material.”

It is important to protect the confidential material, as
the Minister is aware. I have simply taken what one of
our country’s most senior judges has said and tried to
construct a protection that is in line with what he has
asked Parliament to do. It would work through the
oversight of the Investigatory Powers Commissioner.

The commissioner could determine whether an article
contains confidential material and could then give powers
in those circumstances where it can still be examined
and retained, but there has to be that protection and
that distinction given by the commissioner. Where there
is a determination that the article does not contain
confidential material, it could be returned to the examining
officer. That is a sensible suggestion to deal with the
lack of a safeguard that has been highlighted by one of
our most senior judges.

Mr Wallace: I am grateful to the hon. Gentleman for
explaining his amendment. I want to start by reaffirming
the Government’s strong conviction that confidential
material should always be handled with the utmost care
and consideration. We have sought to provide for that
in schedule 3. The Bill provides that the Investigatory
Powers Commissioner must be the one who authorises
the retention and use of an article that consists of or
includes confidential material, subject to meeting the
requirements of paragraph 12(5). Beyond the point at
which the examining officer comes to hold a reasonable
belief that an article contains confidential material, the
officer will not be able to examine that article until
further authorisation has been granted by the commissioner.

However, it would be improper to impose a restriction
on the examining officer such that they were unable to
establish their own belief that the article does in fact
consist of confidential material. The police have a statutory
obligation to protect our citizens and prevent crime.
They cannot be expected always to take at face value
the word of someone they are examining, who in some
cases will be motivated to lie. If an individual being
examined claims that an article consists of confidential
material, the examining officer should be within their
rights to verify that if they feel that is appropriate.
Having verified that the article does indeed consist of
confidential material, the examining officer should stop
the examination and, if they wish to retain the article,
seek the commissioner’s authorisation to examine it.

The point about face value is important. Bona fide
people will usually be able to identify themselves as
bona fide lawyers or journalists pretty quickly. If someone
turned up with no law degree or legal background and
said, “I’m a lawyer, so you cannot look at my devices,” it
would be fair for the officer not to be able to examine
the whole documentation or device, but to seek to
establish the fact before they then take the next step and
go to the judicial commissioner with a request to examine
the material. Until the request is granted, the judicial
commissioner can say, “No, you can’t. You have to
destroy it.” They can direct them.

The difference between me and the hon. Gentleman
is the extent to which we want face value to be established
before it goes to the judicial commissioner. I stress that
under this schedule the examining officer can seek to
retain that material only if they believe that the article
could be used

“in connection with the carrying out of a hostile act”,

or if they believe that retaining the article could prevent
“death or significant injury”. Although it is not in the
Bill, I assure the hon. Gentleman that it will be in the
code of practice that is provided for in part 4 of schedule
3. If the commissioner concludes that the article could
not be used in connection with the carrying out of a
hostile act, or could not cause death or significant
injury, they will direct the article to be returned to the
person from whom it was taken.

I assure the hon. Gentleman that we are working with
the police and the Investigatory Powers Commissioner
on how those provisions will be implemented in practice.
The mechanics will be set out in the schedule 3 code of
practice that we aim to publish in draft in the autumn. I
hope that I have persuaded him that that is the right
approach and he will accordingly be content to withdraw
his amendment.

Nick Thomas-Symonds: I am grateful that the Minister
has set out the position regarding the proposed code of
practice. If he would undertake to keep me updated on
how discussions go leading up to that publication in the
autumn, I would be very grateful and willing to withdraw
the amendment.

Mr Wallace: To reassure the hon. Gentleman, it will
be a statutory code, so it will go through the full
process.

Nick Thomas-Symonds: In that case, I beg to ask
leave to withdraw the amendment.

Amendment, by leave, withdrawn.

12.45 pm

Gavin Newlands: I beg to move amendment 21, in
schedule 3, page 46, line 17, leave out “and 26”.

The Chair: With this it will be convenient to discuss
the following:

Amendment 22, in schedule 3, page 46, line 26, leave
out sub-paragraph (3).

Amendment 38, in schedule 3, page 46, line 27, leave
out from “would” to the end of line 28 and insert

“create an immediate risk of physical injury to any person or
persons.”
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Amendment 40, in schedule 3, page 46, line 28, at end
insert—

“(3A) Where the examining officer believes that there is an
immediate risk of physical injury to any person or persons under
subparagraph (3), they must allow the detainee to consult a
solicitor by telephone.”

Amendment 23, in schedule 3, page 46, line 33, leave
out sub-paragraph (6) and insert—

“(6) Sub-paragraph (5) does not apply if the examining officer
reasonably believes that the time it would take to consult a
solicitor in person would create an immediate risk of physical
injury to any person.”

Amendment 39, in schedule 3, page 46, line 34, leave
out from “would” to the end of line 35 and insert

“create an immediate risk of physical injury to any person or
persons.”

Amendment 41, in schedule 3, page 46, line 35, at end
insert—

“(6A) Where the examining officer believes that there is an
immediate risk of physical injury to any person or persons under
subparagraph (6), they must allow the detainee to consult a
solicitor by telephone.”

New clause 3—Access to a solicitor—

“(1) Schedule 8 of the Terrorism Act 2000 is amended as
follows.

(2) In paragraph 7 leave out ‘Subject to paragraphs 8 and 9’.

(3) In paragraph 7A—

(a) leave out sub-paragraph (3),

(b) leave out sub-paragraph (6) and insert—

‘(6) Sub-paragraph (5) does not apply if the examining officer
reasonably believes that the time it would take to consult a
solicitor in person would create an immediate risk of physical
injury to any person.’

(c) in sub-paragraph (7) at end insert ‘provided that the
person is at all times able to consult with a solicitor in
private.’

(d) leave out subparagraph (8).

(4) Leave out paragraph 9.”

This amendment would delete provisions in the Terrorism Act 2000
which restrict access to a lawyer for those detained under Schedule 7.

Gavin Newlands: The amendments would delete the
provisions that restrict access to a lawyer for those
detained under schedule 3 for the purpose of assessing
whether they have engaged in hostile activity. However,
in doing so, the amendments would add an important
safeguard that would ensure that that would not apply
if the examining officer reasonably believed that the
time it would take to consult a solicitor in person would
create an immediate risk of physical injury to any
person.

In addition, new clause 3 would amend schedule 8 of
the Terrorism Act 2000 with regards to access to a
lawyer. It acts on the concerns that have been expressed
to us by many different organisations and respected
individuals. As we have heard, this section of the Bill
would allow an individual to be detained for a significant
period of time without reasonable grounds.

Notwithstanding the Minister’s points about the varied
forms of intelligence that are received, the amendments
are not about constraining the powers of the men and
women who work at our borders, but acting on the
concerns that have been expressed to ensure that correct

and proper due process is followed. During the evidence
session, we heard from Richard Atkinson that the schedule
was of “great concern” to him as

“It fundamentally undermines what I would consider to be a
cornerstone of our justice system—legal professional privilege.”––
[Official Report, Counter-Terrorism and Border Security Public
Bill Committee, 26 June 2018; c. 26, Q55.]

We will come on to that in more detail in the next set of
amendments.

In addition, during the oral evidence, Abigail Bright
of the Criminal Bar Association also had concerns
about
“having no access to a lawyer, on the face of it for no good
reason”

and
“why the rights of a suspect, who is potentially an accused
person, should be diminished”.––[Official Report, Counter-Terrorism
and Border Security Public Bill Committee, 26 June 2018; c. 58,
Q128.]

I suspect that the schedule has been drafted as a result
of concerns that lawyers and legal advisers could be
exploited and manipulated in some way, as has been
outlined. However, as was pointed out, that is not
unknown to our criminal justice system and we already
have powers in place to deal with such occasions. For
example, in code H of the Police and Criminal Evidence
Act 1984, which deals with counter-terrorism cases, if
there is a concern about an individual lawyer, there is
provision for the suspect to have the consultation with
that lawyer delayed but to be offered the services of
another lawyer in the meantime, so the suspect is not
devoid of legal advice.

Access to legal advice is a cornerstone of the British
justice system—as a Scottish National politician, I should
say the English and Welsh justice system and the Scottish
justice system, before I get chided—and one that we
should protect at all costs. I accept the Government
propose the changes with the best of intentions to keep
us safe but, as we have pointed out, there are ways that
that can be done without eliminating or infringing on
the basic principle of the rule of law.

The amendments provide a degree of flexibility to the
authorities while ensuring that individuals can still access
and make use of proper legal representation. Specifically,
amendment 23 would, as I have outlined, provide that
an individual can be prevented from consulting a lawyer
in person only where the officer reasonably believes that
the time it would take to secure a solicitor’s presence
would create an immediate risk of physical injury to an
individual or group of people. Those are important
safeguards when there is valid suspicion about waiting
for a lawyer to meet a client. Public harm can be caused
by the wait, but at the same time there is an issue in the
majority of circumstances of protecting someone’s basic
right of access to a lawyer.

New clause 3 would amend schedule 8 to the Terrorism
Act 2000. It would delete provisions restricting the
access to a lawyer of people detained under schedule 7
to the same Act. I respect the concerns that the Minister
has outlined, but I think that they were alleviated in the
oral evidence given by Max Hill a couple of weeks ago.
By tabling the amendments and new clause I am trying
simply to maintain access to justice.

Nick Thomas-Symonds: I support the amendments
tabled by the hon. Member for Paisley and Renfrewshire
North; I also want to speak to amendments 38 to 41,

193 194HOUSE OF COMMONSPublic Bill Committee Counter-Terrorism and Border
Security Bill



which I tabled. They follow the same general tenor as
the hon. Gentleman’s amendments, in that they are
practical suggestions for maintaining the right to access
to a lawyer. Amendment 41 is about consultation via
telephone.

I will not discuss the amendments in the next group
now. They have far more to do with the right to consult
a solicitor in private. None the less, that issue is also at
the heart of the amendments in the group we are now
considering. The hon. Member for Paisley and Renfrewshire
North has already referred to the evidence given by
Max Hill, and I commend the evidence of Richard
Atkinson, too. He chairs the criminal law committee of
the Law Society, and I am sure that the Minister recalls
a conversation with him on this very issue.

The Minister put the practical point to Mr Atkinson
about whether access to a lawyer would be requested on
every stop at the border. However, that is not what is at
the heart of the amendments. The Minister asked
Mr Atkinson whether he thought

“that when a Border Force person, a customs person, seeks to
detain you for an hour or however long to examine and question
you further, they, too, should have access to a lawyer”––[Official
Report, Counter-Terrorism and Border Security Public Bill Committee,
26 June 2018; c. 29, Q66.]

That was about when the stage of being questioned was
reached. The Minister mentioned a series of stages—
whether it was a screening stop or another type of stop;
but what I am talking about applies when questioning
starts, when legal advice would be a necessity. We are
not talking about the thousands of stops that are made.
We are talking about particular circumstances that would
be analogous to the position in the Police and Criminal
Evidence Act 1984.

I also commend Mr Atkinson’s evidence in terms of
seeking practical solutions to deal with the Government’s
concerns and still maintain our cherished right of legal
professional privilege. As I have said, Ms Ryan, I will
not talk about that in principle now, as I will do so on
the next group of amendments. However, Mr Atkinson
suggested several ways in which the balance could be
maintained. He said the consultation could be delayed;
if there were concerns about a particular lawyer, the
services of a different one could be offered; and advice
could still be given within the sight of examining officers
without necessarily being given within their hearing.

I recognise the issue of immediate physical threat, as
well. However, I urge the Minister to look at the matter
practically, and not to sacrifice legal professional privilege
but to take note of the practical solutions by which we
could deal with concerns about individuals abusing the
right to consult a lawyer by, for example, consulting
someone who is not a lawyer or passing on information.
I accept that there is a risk and I accept what the
Government say, but we should turn our minds to
finding a practical solution that maintains legal professional
privilege.

Mr Wallace: I commend the spirit of the amendments
tabled by the hon. Members for Paisley and Renfrewshire
North and for Torfaen. It is important that as we
strengthen our powers to tackle hostile state activity, we
ensure that appropriate safeguards are in place to govern
the exercise of those powers. The amendments seek to
ensure that if an individual has been detained under
schedule 3 to the Bill, and schedules 7 and 8 to the

Terrorism Act 2000, the examining officer must postpone
questioning until the examinee has consulted a solicitor
in private. The amendments, and those in the next
group, would remove almost all restrictions on that
right, which allow police officers to impose conditions
on its exercise. The Government’s case against the
amendments applies equally to those in the next group,
so I ask for your indulgence, Ms Ryan, if I touch on the
issues raised by amendments 24, 25 and 42. It may be
that when we come to the next group, we will find that
we have already covered much of the ground.

The powers under schedule 3 to this Bill and schedule 8
to the 2000 Act would afford any person who is formally
detained the right to consult a solicitor privately, if they
request to do so, subject to exceptional powers of delay,
which I will explain further. I agree with Opposition
Members that where an individual has been detained
under those schedules and has requested to consult a
solicitor, they should have the right to do so privately. In
the vast majority of cases, there will be no reason to
question that right. On rare occasions, there might be a
need for the examining officer or a more senior police
officer to impose certain restrictions.

I want to be clear that the restrictions in schedule 3
are not new or novel. Indeed, they are modelled on
existing restrictions and conditions that are available
now to police officers in schedule 8 to the 2000 Act and
in the PACE codes governing the detention rights of
those arrested under non-terrorist arrest powers. They
are designed to be available only in specific and serious
circumstances, namely where those detained seek to
frustrate an examination, cause evidence to be interfered
with or alert others who are in some way involved in an
indictable offence.

Nick Thomas-Symonds: If there were, just as there
would be in a police station, a list of duty solicitors—or
a list of approved lawyers where, if there were concerns,
those lawyers could be removed from the list—why
would there be a concern about an individual speaking
to one of those lawyers in private, if that control were in
place?

Mr Wallace: In the PACE codes, we already have that
small ability to reflect that concern, if there is a concern.
It can be done already in such a situation.

Nick Thomas-Symonds: There can certainly be
restrictions. There could be a restriction that an individual
can consult a lawyer within sight of an examining
officer—no issue with that. The issue is where the Bill
goes further and provides that it must also be within the
officer’s hearing. The justification given for that, as I
understand it, is a worry that the individual will abuse
that right and pass on information to someone, saying
they have been picked up or whatever it might be. Why
would that be a problem if there was an approved list of
lawyers, which we were monitoring all the time, where
we know that they are bona fide lawyers and there is not
a concern?

Mr Wallace: I will address that issue later in my
speech. I can inform the hon. Member for Torfaen that
at the moment, if an individual is detained on a customs
stop for an hour, they only have a right to a lawyer in
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that environment once they have been arrested, not
while they are being detained. That is currently the
practice.

In the vast majority of cases there will be no reason
to question the right, but on rare occasions, there may
be a need for the examining officer or a more senior
police officer to impose certain restrictions. As I have
already stated, these conditions are available now to
police officers in schedule 8 to the 2000 Act and in the
PACE codes. It is mainly about a situation where those
detained seek to frustrate an examination or in some
way alert others who might be themselves subject to an
indictable offence. That might be where prior intelligence
indicates that the individual might seek to obstruct an
examination, either because they have a history of doing
so or they have been trained to bypass, frustrate or
subvert police examinations. The officer might also
witness interactions between the individual and their
solicitor, which alerts the officer to the possibility that
they are conspiring to obstruct an examination or interfere
with evidence.

Nick Thomas-Symonds: Clearly, the professional code
of conduct that lawyers have would prevent them in
engaging in any illegal activity, so that would be covered
in any event. If there were, say, four or five approved
lawyers who were completely regulated and we knew
who they were, why would there be a risk of them
passing information on to other people?

1 pm

Mr Wallace: Let me proceed. When it comes to a
person’s right to have access to a lawyer, no one currently
prescribes in law that they may have only certain lawyers,
except in Special Immigration Appeals Commission
hearings. I would be interested in what the Law Society
in Wales would say if we tried to set out that they could
see only vetted lawyers.

Nick Thomas-Symonds: Police stations have duty solicitor
rotas, and that has been in existence for decades.

Mr Wallace: I understand that, but that does not
restrict arrested people in a police station to choosing
only from those lawyers. They can say, “I don’t want
any of those five. I want the one I want.” I understand
the hon. Gentleman’s point about a lawyer being trustworthy
or effectively selected not specifically by the person
detained but from an approved list. However, it would
be difficult to go down the path of trying to approve
people.

Nick Thomas-Symonds: But that is already the case in
Police and Criminal Evidence Act 1984 code H. Richard
Atkinson said that

“where there is concern about an individual lawyer”—

let us take the example of a person who asks to ring
someone we are not entirely sure about—

“there is provision for the suspect to have the consultation with
that lawyer delayed but to be offered the services of another
lawyer in the meantime.”––[Official Report, Counter-Terrorism
and Border Security Public Bill Committee, 26 June 2018;
c. 27, Q55.]

Why do we not take the equivalent of that to the
border? We could offer the services of those on our duty
list—problem solved.

Mr Wallace: I understand the hon. Gentleman’s point.
All such schemes, including his, restrict people’s right to
a lawyer, one way or another. They either say, “I don’t
trust your lawyer, so you can have my lawyer,” or—this
is how the Government are doing it—“We have exceptional
grounds, authorised by a chief officer, because we are
suspicious of something”.

The hon. Gentleman makes a point about police
stations, but many of these examinations are about
establishing who, what, where and when. We should
remember that in the port stops power, to balance the
removal of some rights, these verbal discussions are not
admissible in court as evidence, unlike in a police station,
where everything said can be taken down in evidence
and used. We give that protection, as my hon. Friend
the Member for Cheltenham (Alex Chalk) pointed out.

Afzal Khan: I accept what the Minister says about
trying to balance rights by not allowing such conversations
to be used as evidence, but would it not be better and in
the wider interest to allow the use of solicitors from a
pool and be able to use those conversations as evidence?

Mr Wallace: If I were to propose such a restriction on
which lawyers could be consulted, I would find difficulty
in the House of Lords. Let me proceed.

Accepting the amendments would in effect offer an
opportunity to those engaged in activity of such severity
to frustrate and obstruct an examination. Let me address
the key point raised—the evidence we heard last week
on restriction of the right to consult a solicitor in
private. We must be clear that schedule 3 would allow
use of the power only when an officer at least of the
rank of commander or assistant chief constable has
reasonable grounds for believing that allowing the examinee
to exercise his or her right to consult a solicitor privately
will have certain serious consequences.

The provisions are largely modelled on similar provisions
in PACE: namely, where there are reasonable grounds
to believe that private consultation will result in interference,
injury to another person or hindering the recovery of
property. Due to the potential severity of an act of
terrorism, schedule 8 to the 2000 Act outlines additional
consequences that might justify allowing the legal
consultation to take place only within the sight and
hearing of a qualified officer. Those include interference
with information-gathering relating to an act of terrorism,
alerting a person and making it more difficult to prevent
an act of terrorism.

Schedule 3 to the Bill contains a similar consequence
as a ground for allowing non-private legal consultations,
namely the consequence of interference with information
gathering about

“a person’s engagement in hostile activity.”

The need for the restriction is clear. It is there to
disrupt and deter a detainee who seeks to use their right
to a solicitor to pass on instructions to a third party. It
already exists in legislation in schedule 8 to the 2000 Act,
which the Bill seeks to replicate. In giving evidence to
the Committee, the chair of the Law Society’s criminal
law committee questioned why this restriction went
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beyond the equivalent provisions in PACE code H,
which relate to a situation where an individual has been
arrested on suspicion of a terrorism offence. PACE
code H provides that:

“Authority to delay a detainee’s right to consult privately with
a solicitor may be given only if the authorising officer has
reasonable grounds to believe the solicitor the detainee wants to
consult will, inadvertently or otherwise, pass on a message from
the detainee or act in some other way which will have any of the
consequences specified under paragraph 8 of Schedule 8 to the
Terrorism Act 2000.”

Those consequences include harming others or tipping
off terrorism suspects. In such circumstances,

“the detainee must be allowed to choose another solicitor.”

We have considered that carefully, but there are two
main reasons why it is not feasible from an operational
standpoint. First, in the circumstances described, where
the police are concerned that an individual will use their
solicitor to pass on instructions, allowing them access
to a different solicitor in private will not prevent that
possibility. The solicitor might be completely oblivious
to the fact that their client is using them to pass on
instructions to a third party. For instance, a detainee
might ask the solicitor to contact someone and pass on
a specific message, such as the fact that they are being
detained and their location, with the solicitor unaware
that the message will trigger some prearranged activity.

Secondly, inviting the detainee to choose another
solicitor is not as straightforward at a UK port as it is at
a police station. Unlike a detention under PACE, where
there is time and access to a duty solicitor, it might take
a substantial amount of time for an alternative solicitor
to arrive at a UK port. To offer that option up front to
the detainee, who is already presenting reasons to believe
they are up to no good, provides another means for
them to obstruct and frustrate the examination against
a ticking detention clock.

Despite those reservations, I draw the Committee’s
attention to two important safeguards that govern the
exercise of such a direction. The first will ensure that a
direction may be given only by an officer of the rank of
assistant chief constable. The second will ensure that

the officer present during the detainee’s legal consultation
must not be connected with the detainee’s case. I reassure
the Committee that the safeguards to the schedules
have been carefully considered, following lessons learned
through the exercise of the equivalent police powers, the
work of the independent reviewers of terrorism legislation
and our engagement with the public in respect of the
existing powers for counter-terrorism purposes.

In relation to the amendments before us today, I
stress that we should not hinder the ability of our law
enforcement professionals to disrupt and deter those
who present a threat to this country due to their involvement
in terrorism or hostile state activity. Accordingly, I
invite the hon. Member for Paisley and Renfrewshire
North to withdraw his amendment.

Nick Thomas-Symonds: I do not propose to take this
particular group of amendments to a vote at this stage,
but I say to the Security Minister that the first of the
two explanations given—that somehow solicitors bound
by a code of conduct would be unwilling and unaware
stooges passing on information to third parties—is not
particularly credible. I do not think the distinction
between a police station and a border security stop is
particularly strong either, and I urge the Minister to
look again at the practical steps around this. However,
it is not my intention to push the amendments to a vote
at this stage.

Gavin Newlands: I have to say that I remain somewhat
unconvinced by the Minister’s arguments, and we may
choose to revisit some of these amendments on Report,
but at this stage I will keep my powder dry until the next
group of amendments. I beg to ask leave to withdraw
the amendment.

Amendment, by leave, withdrawn.

Ordered, That further consideration be now adjourned.
—(Paul Maynard.)

1.9 pm

Adjourned till Tuesday 10 July at twenty-five minutes
past Nine o’clock.
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Written evidence reported to the House
CTB 08 British Insurance Brokers’ Association
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Public Bill Committee

Tuesday 10 July 2018

[MRS ANNE MAIN in the Chair]

Counter-Terrorism and Border
Security Bill

9.25 am

The Chair: Good morning. The selection list for
today’s sitting is available in the Committee Room.
Copies of written evidence the Committee has already
received are also here. I should just mention that there
has been, with the agreement of the Chair, a slight
change to the groupings, and amendment 43 to schedule
3 has been included with amendments 24, 25 and 42.

Schedule 3

BORDER SECURITY

Gavin Newlands (Paisley and Renfrewshire North)
(SNP): I beg to move amendment 24, in schedule 3,
page 46, line 37, at end insert,

“provided that the person is at all times able to consult with a
solicitor in private.”

The Chair: With this it will be convenient to discuss
the following:

Amendment 43, in schedule 3, page 46, line 37, at end
insert—

“(7A) The examining officer may require that the detainee
consult only a solicitor who has been approved by the Law
Society for providing advice to persons detained under the
provisions of this schedule.”

Amendment 25, in schedule 3, page 47, line 29, leave
out paragraph 26.

This amendment would delete provisions in the Bill which restrict access
to a lawyer for those detained under Schedule 3 for the purpose of
assessing whether they are or have been engaged in hostile activity.

Amendment 42, in schedule 3, page 47, line 31, leave
out “and hearing” and insert “but not hearing”.

Gavin Newlands: It is a pleasure to see you in the
Chair again this morning, Mrs Main.

We have already had a wide-ranging debate on schedule 3,
with more to come. Amendments 24 and 25 would
delete provisions in the Bill that restrict access to a
lawyer for those detained under schedule 3. Specifically,
they would retain the right of an individual to be able to
consult their legal representative in private, away from a
relevant officer.

As I mentioned in my previous contribution, being
able to speak with a legal representative in private is a
fundamental human right that should not be infringed.
In oral evidence, Michael Clancy of the Law Society of
Scotland spoke about the fundamental importance of
this:

“If we want people to be in a position where they can freely
discuss matters with their legal representatives, we have to preserve
this value. It is key to the rule of law that people can discuss

matters openly with their legal representatives so that the solicitor,
advocate or barrister is in a position to advise properly on what
avenues are open to the person. Clearly one would want to ensure
that that was adequately protected.”—[Official Report, Counter-
Terrorism and Border Security Public Bill Committee, 26 June 2018;
c. 49, Q103.]

The Law Society of England and Wales also raised
concerns, suggesting that the proposals risk the excellent
reputation across the world of the UK justice systems—I
add the plural to Richard Atkinson’s words. In oral
evidence—an aspect of this quote has been raised
before—he said:

“The cornerstone is legal professional privilege. That is not
access to a lawyer; it is the confidential nature of discussions
between a lawyer and their client. That is the cornerstone that has
been in existence for hundreds of years and that is held out
internationally as a gold standard that we have in this country.
That is what is being undermined by this Bill saying that a police
officer can stand and listen to the consultation that is going on
between the client and the lawyer.”—[Official Report, Counter-
Terrorism and Border Security Public Bill Committee, 26 June 2018;
c. 28, Q63.]

For a full house of views on that, Abigail Bright of
the Criminal Bar Association said:

“That is deeply concerning and wholly new. ‘Radical’ is a
well-chosen word here; it is a radical departure from anything
known to English law. My view, and the view of the specialist Bar
associations, is that it is unnecessary and undue, and that it would
not in any way be a serious improvement on the powers available
to law enforcement agents.”—[Official Report, Counter-Terrorism
and Border Security Public Bill Committee, 26 June 2018; c. 58,
Q129.]

In my view, if the clause is left unamended, it risks
infringing a basic, fundamental right that has been in
place for hundreds of years, as the legal profession says.
The clause is unnecessary and undue, and it would not
be a serious improvement on the powers available to law
enforcement. Access to a lawyer—fundamental access
to justice—is something we should not compromise on.

Nick Thomas-Symonds (Torfaen) (Lab): It is a pleasure
to serve under your chairmanship, Mrs Main.

We had a wide-ranging debate on this issue in Committee
last week. I want to raise the specific issues in
amendments 42 and 43 and to support what the hon.
Member for Paisley and Renfrewshire North said about
the importance of legal professional privilege. It is
obviously a cornerstone of our criminal justice—indeed,
our justice—system and is admired around the world as
a gold standard, as the hon. Gentleman pointed out.

However, in the cases we are talking about, it is not as
if we must have a trade-off between two purist positions.
In my view, there is a simple, practical solution to the
problem before us, which should satisfy the Government’s
concerns about people who are detained passing on
messages to others through a lawyer who either acts
knowingly or is not in the know. I responded to the
Minister on that point last week.

Legal professional privilege is circumscribed by the
codes of conduct that govern lawyers in our country. No
lawyer can be a party to an illegal act, and they have, of
course, to be very mindful of money laundering regulations.
The practical solution I suggest in amendment 43 is that
the Law Society approve solicitors to provide advice to
persons detained. Such solicitors would be subject to
the professional code of conduct, which would plug the
gap in the legislation as it stands, with people simply
not having access to a lawyer at all.
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I put that suggestion to Richard Atkinson, the co-chair
of the Law Society’s criminal law committee, in the
26 June evidence session. I said:

“From what you are saying, there is a practical solution for any
legitimate concerns there may be. There is also a situation—in a
police station, for example—where you can have a duty solicitor
or lawyer made available. That person could be someone of
particular standing and reputation in whom we could all have
faith and whom we would not have those concerns about.”

Richard Atkinson replied, “Absolutely. Again, code H”—he
was referring to the Police and Criminal Evidence
Act 1984—

“allows exactly for that. If there are specific concerns about a
lawyer, the duty lawyer or solicitor can be called to come and
advise. That maintains privilege and maintains the defendant’s
access to advice at that point.”—[Official Report, Counter-Terrorism
and Border Security Public Bill Committee, 26 June 2018; c. 27,
Q56.]

This proposal would not involve a large number of
cases. The Minister will recall his own questions to
Richard Atkinson, when he asked whether a lawyer
would be required every single time there was a stop,
which clearly is not the point. The provisions apply only
when we get to the questioning stage, as set out in the
evidence.

The right to private legal advice can be maintained if
we adopt the idea that solicitors approved by the Law
Society can provide that advice. The arguments that the
Minister made against the proposal last week—that
those lawyers would somehow inadvertently hand on
information—are incredible. These lawyers would be
subject to training in this area and would have to act
with the highest professional standards. Nor would it be
a restriction on the right to confidential legal advice to
have a limited number of, say, panel lawyers who are
able to provide it.

I urge the Minister to go back and look at this
proposal for Report stage. The Government’s concerns
can be allayed if they put in place a practical scheme
that would be limited only in terms of the number of
people who would have to deal with it but that would
have the crucial effect of maintaining the very important
principle of legal professional privilege, upon which our
criminal justice system is based.

The Minister for Security and Economic Crime (Mr Ben
Wallace): Good morning, Mrs Main. I am delighted to
serve under your chairmanship.

The challenge is that we are losing sight of what a
schedule 7 or a schedule 3 stop is: it is to establish the
purpose and intent of an individual travelling at our
borders. The vast majority of the current stops under
counter-terrorism measures are for people leaving the
country and not returning. We do them in an environment
in which the new challenge is the digital data that
people are carrying with them.

If we were standing here in 1992, the limit of the
examination would be what people had on them—what
they had in their bag and pockets. Those things can
currently be examined; the power to stop someone to
do that, in public or in private, has been in existence for
many years, whether it is a customs and border stop or
simply an immigration stop. Some of that is purely
screening and may take minutes, which was part of my
questioning to the Law Society of England and Wales
when it gave evidence.

The core of these schedules is to establish that purpose
and intent. Because of the challenge of digital media, it
is obviously harder to establish that in the shorter
periods you might have been able to do it in in the past.
That is why the last Labour Government introduced the
power in 2000. If we magnify these things, 18 years on,
when everyone has a smartphone—not just a mobile
phone—which can carry gigabytes of data, we can
understand the potential challenge our law enforcement
agencies face at the border.

That, at its heart, is what this stop is about. It is not
about an interview under caution at a police station,
which can usually be an integral part of the investigation
and evidence. The verbal evidence given in these stops is
not admissible in court, so if I give up information in
my interview, that cannot be used in itself as the basis of
a prosecution. That is why that is there.

Nick Thomas-Symonds: I am grateful to the Minister
for giving way. All that he has said so far is perfectly
fine. It is just that there is a specific provision in the Bill
that allows for an examining officer to overhear what is
said between lawyer and client. The Government’s
justification for that is the concern that the lawyer
would, somehow, inadvertently pass on information. I
have suggested a practical solution—I put it to Richard
Atkinson of the Law Society in the evidence panel—that
would deal with all the concerns the Minister has put
forward so far, but also maintain legal professional
privilege. What is wrong with that suggestion?

Mr Wallace: I will come to that. I am setting the scene
of why we need this power.

Then we come to the two amendments and the ancient
right to access a lawyer and legal advice. First, on the
right to a lawyer, if you are detained beyond an hour at
these stops, you then have a right to a lawyer. I suspect
that, in 2000, when this law was introduced by the last
Labour Government, it was decided that an hour was a
reasonable time for that type of screening examination,
which is similar to the question, “Could I search your
bag?” from a customs officer and so on. That was a
reasonable time. When you go beyond that hour, you
have the right to a lawyer.

Another part of that very old and dear right within
the UK legal system is the right to have a lawyer of your
choice. It is not just, “And here is a selection of vetted
lawyers decided by the state.” There are two rights here.
The hon. Member for Paisley and Renfrewshire North
talks about the right to access a lawyer.

Nick Thomas-Symonds: The last characterisation is
simply so open to challenge: the idea that there are
panels of lawyers for so many different things. My
suggestion simply brings the law in line with what
already exists in the Police and Criminal Evidence Act 1984,
and that was why the Law Society agreed with it. This
idea of the state choosing the lawyer simply does not
hold water, given the reality of the legal profession. In
addition, in terms of what we are talking about—legal
professional privilege—confidentiality is the key. It is
not about the right of access, but the right of confidential
discussion, and it is justification for taking that away
that is the big concern.
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Mr Wallace: I will get to that. Whether it is the Law
Society or the state that defines the duty roster, the
point is made that a detained individual should have a
right to choose their own lawyer. The Law Society can
produce a panel or a duty solicitors’ roster, but that
does not impinge on someone detained in a police
station tonight saying, “Thank you for that. I am going
to pick my own lawyer.”

Nick Thomas-Symonds: I am grateful for that. Could
the Minister indicate, then, whether it is the Government’s
intention to repeal the Police and Criminal Evidence
Act 1984, which already includes a provision like this
one?

Mr Wallace: Let me get to the next bit, which is also
about the right not to be overheard—for legal privilege
to be protected—and the idea that that is somehow
absolute. It has never been absolute. The justification
for that not being absolute was that the last Labour
Government introduced paragraph 9 of schedule 8 to
the Terrorism Act 2000, which says:

“A direction under this paragraph may provide that a detained
person who wishes to exercise the right…may consult a solicitor
only in the sight and hearing of a qualified officer.”

The principle of, effectively, allowing the law enforcement
agencies to do that, subject to chief officer authorisation,
is not a new precedent that we are setting, as the hon.
Member for Paisley and Renfrewshire North seems to
suggest. It has existed for 18 years. The last Labour
Government viewed that as important enough for it to
happen when it applies to TACT offenders in a police
station setting, never mind in a schedule setting. That is
where that policy idea came from. It has not been
rustled up in the last year. It has been around for
18 years.

If I was arrested tomorrow morning and taken to a
police station, rather than the border, and I wanted to
consult a solicitor, I would find that, if there were
reasonable grounds—or stronger than that—and the
chief officer gave permission, that discussion could, on
a very few occasions, be listened to. It is not at all about
“inadvertently”; it is about the few individuals, who, as
I witnessed in the early ’90s, exploit that relationship for
the simple purpose of tipping off or undermining or
disposing of evidence. Under those circumstances, the
power has already existed.

I bring the hon. Member for Torfaen back to the
point of this schedule stop. What is this stop really
about? The verbal evidence given is not admissible in
court, and this is not the same as sitting in a police
station. This is about effectively establishing the intent,
the identity and the basic details at the time of a border
stop.

Given that we are a free and open society, it is at our
border that we are most vulnerable. Once someone is
within our community, because of the way we live our
lives, quite rightly, they have free movement and free
everything. I am delighted that those are our values, but
if we are to keep that special, and maintain that freedom
within the United Kingdom, we have to be able to give
that power for the simple purpose of establishing the
intent—the who and the what—at our border.

The new schedule applies to hostile state activities
and to people who come here to attack and undermine
the very state that allows us to enjoy those freedoms.

That does not put in peril the strength of our justice
system and the right to a lawyer and to a fair trial—I
am a Scot, and we take a slightly different philosophical
view on the right to a jury, which is a very Norman
thing in England and Wales. That is why I believe that
these measures are proportionate and necessary to keep
us safe, and I do not believe that going back on the
principle established 18 years ago would keep us safe; in
fact, we would be unpicking well-established law.

Funnily enough, in my two years as Security Minister,
I have had lots of representations on the use of schedule 7
and whether people have a right to compensation, whether
the schedule is abused, and whether we should be
cleverer and faster in using it, so it does not impinge on
people’s journeys. I have not yet had a representation in
those two years to ask for paragraph 9 of schedule 8 to
the Terrorism Act 2000 to be undone. Therefore, the
Government will not accept these amendments and will
leave the schedule to stand, for the purpose of screening
the who, what, where and when at our border and of
taking into account the large amounts of data some of
these individuals carry on their way into this country.

Gavin Newlands: In the debate on the previous group
of amendments, I indicated that I would keep my
powder dry until this group. I have listened carefully to
the Minister, but in making the point that each suspect
should be able to consult a lawyer of their choosing, he
seems to be arguing against some of the provisions in
his own Bill. For that reason, I wish to press my
amendment.

Question put, That the amendment be made.

The Committee divided: Ayes 7, Noes 10.

Division No. 3]

AYES

Bowie, Andrew

Foster, Kevin

Hall, Luke

Hoare, Simon

Lopez, Julia

Maclean, Rachel

Maynard, Paul

Pursglove, Tom

Wallace, rh Mr Ben

Warman, Matt

NOES

Coyle, Neil

Dakin, Nic

Huq, Dr Rupa

Khan, Afzal

Newlands, Gavin

Smith, Eleanor

Thomas-Symonds, Nick

Question accordingly negatived.

The Chair: We would now have come to amendment 47
to schedule 3, but the hon. Member for Cardiff South
and Penarth is not present to move it, so it will not be
called.

Schedule 3 agreed to.

Clause 21 ordered to stand part of the Bill.

Schedule 4

MINOR AND CONSEQUENTIAL AMENDMENTS

Mr Wallace: I beg to move amendment 48, in schedule 4,
page 78, line 30, at end insert—

“Civil Legal Services (Financial) Regulations (Northern Ireland) 2015
(S.R. (N.I.) 2015 No. 196)
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28A (1) In regulation 4(2) of the Civil Legal Services
(Financial) Regulations (Northern Ireland) 2015 (exceptions
from requirement to make a determination in respect of an
individual’s financial resources), after sub-paragraph (a) insert—

‘(aa) is detained under Schedule 7 to the Terrorism Act 2000
or under Part 1 of Schedule 3 to the Counter-Terrorism
and Border Security Act 2018;’.

(2) Nothing in sub-paragraph (1) affects any power under the
Access to Justice (Northern Ireland) Order 2003 (S.I. 2003/435
(N.I. 10)) to revoke or amend any provision of the regulations
amended by that sub-paragraph.

Civil Legal Services (Remuneration) Order (Northern Ireland) 2015
(S.R. (N.I.) 2015 No. 201)

28B (1) In Schedule 2 to the Civil Legal Services
(Remuneration) Order (Northern Ireland) 2015 (advice and
assistance)—

(a) for the title to Part 2 substitute ‘Matters other than
those relating to PACE, Schedule 7 to the Terrorism
Act 2000 or Schedule 3 to the Counter-Terrorism and
Border Security Act 2018’;

(b) in the title to Part 3 after ‘matters’ insert ‘, Schedule 7
to the Terrorism Act 2000 matters or Schedule 3 to
the Counter-Terrorism and Border Security Act 2018
matters’;

(c) in note (1) to Table 1 in Part 3 (which refers to work
relating to interviews conducted under the Police and
Criminal Evidence (Northern Ireland) Order 1989),
at the end insert ‘, Schedule 7 to the Terrorism Act
2000 or Schedule 3 to the Counter-Terrorism and
Border Security Act 2018’.

(2) Nothing in sub-paragraph (1) affects any power under the
Access to Justice (Northern Ireland) Order 2003 (S.I. 2003/435
(N.I. 10)) to revoke or amend any provision of the Order
amended by that sub-paragraph.”

This amendment would ensure that provision of legal advice and
assistance, and the remuneration payable for such advice and
assistance, to persons detained in Northern Ireland under Schedule 7 to
the Terrorism Act 2000, or under Schedule 3 to the Bill, is available in
the same way as applies in relation to persons arrested and detained
under the Police and Criminal Evidence (Northern Ireland)
Order 1989.

The Chair: With this it will be convenient to discuss
amendment 49, in schedule 4, page 80, line 27, at end
insert—

“( ) in regulation 5 (notification of return), in paragraph
(1), omit ‘for a period of three days or more’.”

Regulation 5 of the Counter-Terrorism Act 2008 (Foreign Travel
Notification Requirements) Regulations 2009 requires a person to
whom the notification requirements apply who leaves the United
Kingdom for a period of three days or more to notify the police of the
date of their return and the point of their arrival in the United Kingdom
within three days of their return (if they did not notify this information
before leaving the United Kingdom). This amendment would
ensure that regulation 5 applies to a person who leaves the United
Kingdom for any period of time instead of only for periods of three
days or more.

Mr Wallace: Amendment 48 relates to the new hostile
state activities ports power in schedule 3. Paragraph 27
of schedule 4 already makes provision for persons detained
under schedule 3 in England and Wales to be eligible for
legal aid in order to pay for legal advice and assistance
they obtain concerning their detention.

Amendment 48 makes analogous provision for Northern
Ireland. It brings the provision of legal aid and assistance
for individuals detained in Northern Ireland under
schedule 7 to the Terrorism Act 2000 or schedule 3 to
this Bill, in line with what is currently provided for when
an individual is arrested and held under the Police and
Criminal Evidence Act 1984.

Before the hon. Member for Paisley and Renfrewshire
North asks, “What about Scotland?” I can advise the
Committee that the Scottish Government will bring
forward any necessary secondary legislation to make
equivalent provision in Scotland.

Amendment 49 is consequential on the changes we
are making to the notification regime for terrorist offenders.
Paragraph 40 of schedule 4 amends the notification
requirements in respect of foreign travel so that a terrorist
offender must inform the police of any intended foreign
travel and not just, as now, any foreign travel lasting
three days or more. Amendment 49 ensures that this
change flows through to the requirement on a terrorist
offender to notify the police of their return to the UK.

Nick Thomas-Symonds: I rise simply to support the
Minister’s position. They both seem sensible amendments
in that context.

Amendment 48 agreed to.

Amendment made: 49, page 80, line 27, in Schedule 4,
at end insert—

‘( ) in regulation 5 (notification of return), in paragraph (1),
omit “for a period of three days or more”.’
—(Mr Wallace.)

Regulation 5 of the Counter-Terrorism Act 2008 (Foreign Travel
Notification Requirements) Regulations 2009 requires a person to
whom the notification requirements apply who leaves the United
Kingdom for a period of three days or more to notify the police of the
date of their return and the point of their arrival in the United Kingdom
within three days of their return (if they did not notify this information
before leaving the United Kingdom). This amendment would ensure
that regulation 5 applies to a person who leaves the United Kingdom for
any period of time instead of only for periods of three days or more.

Schedule 4, as amended, agreed to.

Clause 22

NOTIFICATION REQUIREMENTS: TRANSITIONAL

PROVISIONS

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: Clause 22 is a very exciting clause. It
makes transitional provisions in respect of the changes
to the notification scheme for terrorist offenders made
by clauses 11 and 12. The changes will apply to terrorist
offenders who are made subject to the notification
requirements after clauses 11 and 12 come into force, as
well as those who are subject to such requirements when
the changes take place. Generally, that means that a
terrorist offender who is already subject to the existing
notification requirements must provide the police with
the additional information within three months of the
provision coming into force—in effect, within five months
of Royal Assent. The police will ensure that existing
registered terrorist offenders are informed of the new
requirements being placed upon them.

Question put and agreed to.

Clause 22 accordingly ordered to stand part of the Bill.

Clause 23 ordered to stand part of the Bill.

Clause 24

EXTENT

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: This is a standard clause that sets out
the territorial extent of the provisions in the Bill. As
counter-terrorism is a reserved matter, the majority of
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the provisions apply to England and Wales, Scotland
and Northern Ireland. Although the Bill relates to
reserved matters, it clearly affects criminal justice agencies
across the United Kingdom and local authorities in
Great Britain and, accordingly, we extensively consulted
the devolved Administrations on its drafting.

A number of the provisions have a more limited
extent, in particular clause 8, “Extended sentences etc
for terrorism offences: England and Wales”. There is a
separate sentencing framework in Scotland and Northern
Ireland, and clauses 9 and 10 respectively make similar
changes to extended sentences there. In addition, clause 14,
“Traffic regulation”, clause 18, “Persons vulnerable to
being drawn into terrorism” and clause 19, “Terrorism
reinsurance” pertain to England and Wales and Scotland
only in line with the existing legislation amended by the
clauses. Clause 24 also contains provision to apply
certain provisions of the Bill to the Crown dependencies
by Order in Council. In the normal way, that would be
done only with their agreement and, indeed, at their
request. The working assumption is that if any of the
Channel Islands or the Isle of Man wish to make
provision similar to that contained in the Bill they will
bring forward legislation in their own Parliaments.

Question put and agreed to.

Clause 24 accordingly ordered to stand part of the Bill.

Clause 25 ordered to stand part of the Bill.

Clause 26

SHORT TITLE

Question proposed, That the clause stand part of the
Bill.

Mr Wallace: So that we do not suffer the criticism
that we have galloped through a Bill that both sides of
the House think is incredibly important—I have consulted
hon. Members throughout the process—it is important
that on this final clause, before we get to the new
clauses, I simply speak to the title. The clause provides
for the short title of the Bill.

Question put and agreed to.

Clause 26 accordingly ordered to stand part of the Bill.

The Chair: We should now come to new clause 1,
tabled by Mr Doughty, but he is not here so we will skip
over it and go straight to new clause 5.

New Clause 5

FUNDRAISING FOR VICTIMS OF TERRORISM:
RESTRICTIONS ON PROFITS

“(1) Organisations that provide services for the purposes of
raising donations shall not be entitled to profit from those
services where the conditions in subsection (2) are met.

(2) The conditions referred to in subsection (1) are that—

(a) the purpose of raising funds is wholly or substantially
to support persons who have sustained a loss due to
acts of terrorism; and

(b) the persons donating the funds are doing so without
any expectation of personal benefit.

(3) In this section “profits” means any income derived from
providing services for the purposes of raising donation in excess
of the cost of providing those services.”

This new clause would mean that organisations such as online donation
platforms would not be able to make a profit from supporting charitable
fundraising for those affected by acts of terrorism.—(Neil Coyle.)

Brought up, and read the First time.

Neil Coyle (Bermondsey and Old Southwark) (Lab):
I beg to move, That the clause be read a Second time.

It is a pleasure to serve under your chairmanship,
Mrs Main. We got here slightly quicker than I expected.

The new clause would mean that organisations, including
online donation platforms, would not be able to make a
profit from helping to collect funds donated for the
people affected after terror attacks. It is in effect a
no-profiteering from terrorism clause. As Members might
know, some online platforms are designed to help raise
funds for good causes. The most famous of all is
JustGiving. The Institute of Fundraising praises JustGiving
and makes it clear that that site alone raises vital funds
for a whole host of charitable causes. Millions of pounds
are being generated that simply were not there before or
were not as easily raised previously, and JustGiving
deserves credit for its innovative approach and engaging
systems. Its site is used by many individuals for single
and small causes and collections.

My wife used JustGiving recently to raise money for
St Christopher’s Hospice, who so carefully looked after
her father when he passed away in 2016. I use JustGiving
every year when I do a sponsored sleep-out for the
Robes Project. We sleep outside Southwark cathedral
on the last Friday in November. Members are welcome
to sponsor or join me there. It is not every night that
you get to sleep with the bishop. The project raises vital
funds for homelessness and for shelter and accommodation
across churches in Southwark and Lambeth, so please
sponsor. If Members do not wish to sponsor me personally,
in my constituency Sophie Willis is using JustGiving to
raise funds for a range of rare conditions, including
mast cell activation disorder and Ehlers-Danlos syndrome.
They recently had an event that many Members might
have attended here at Westminster.

I am not saying that people should not use JustGiving.
Single issues and small fundraising schemes help to
boost charity coffers considerably and that is to be
welcomed. JustGiving describes itself as a “tech-for-good”
company aimed at growing the giving community and it
has a demonstrable experience of raising additional
funding. As well as the ordinary campaigns that JustGiving
helps to raise funds for, it also covers the extraordinary.
It helps to collect donations after major events. Specifically,
it is the huge campaigns born out of public generosity
after catastrophic incidents, such as terrorism, that raise
significant and legitimate concerns.

Many of those who use JustGiving do not know that
it has a blanket policy of taking 5% of all funds raised.
That is on top of administration fees and over and
above the charges levied to charities to use its site, which
can be as much as £39 per month. I understand from
JustGiving that it has about 25,000 charities signed up. I
simply do not believe that everyone using the site realises
that their donations do not wholly go to good causes,
nor do they know the margins involved. I think many
would be disturbed to find out the truth that not all
their contributions reach the target that they wish,
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and the sums provided by members of the public can be
significant. The British public is a generous beast who
donated millions after Grenfell and the Manchester
Arena attack, for example. Members might have seen
Matt Dathan’s coverage on this issue in The Sun, and I
thank him and the paper for covering the topic.

The Sun revealed in June that JustGiving took more
than £200,000 in what it calls “revenue” from Grenfell
donations. Many people would find that distasteful, to
say the least. My right hon. Friend the Member for
Warley (John Spellar) raised that specific example and
stated that JustGiving,

”should see sense and cough up”,

because of public concern. However, JustGiving has
not listened and nor has it adapted its policy. Worse
still, it applies the same 5% blanket take even after
terror attacks. I find that unpalatable.

After the Manchester Arena bomb in May last year,
JustGiving pages raised more than £5.5 million in donations
from people wishing to help the families of the children
killed and injured. That meant a profit of more than
£277,000. Imagine the difference that that quarter of a
million could have made to the lives of those affected. It
was intended to help those traumatised, devastated and
in shock. Instead it was taken from the pockets of the
intended beneficiaries and trousered by JustGiving.

It is also estimated that, from public donations intended
to help the people and firms affected by the terror
attack at London Bridge and Borough Market last June
in my constituency, JustGiving took a profit of almost
£70,000. Not all the public donations intended to help
have gone on to reach the people affected, not because
of the lack of will or interest of those making the
donations, but because of JustGiving’s insensitive policy.
Such a shocking system simply must be changed. When
JustGiving transferred the public donations raised after
the terror attack in my constituency last June, the
amount provided to the Borough Market Trust was
£95,000. JustGiving apparently then made a donation
of its own. It gave £900 out of its £17,000 profits from
public donations. Some have suggested that that was
guilt money.

10 am

JustGiving should waive its 5% fee, as the new clause
proposes. It should simply not take a profit from the
donations made. Donating from the revenue creamed
off genuine donations is disingenuous at best and
undermines the trust JustGiving relies on to operate,
full stop. To reiterate, we are talking about clear profits
that are beyond the admin fees for handling donations
that we all expect—for example, when we are donating
by card—beyond the charges that charities pay, and
beyond the requirements of running a safe and secure
site under financial regulations.

To restate the point, no one is questioning an admin
fee in and of itself. That is fine. Covering the costs of
running the collection services and ensuring they are
there to help raise money for more good causes in
future is welcome, but profiteering from terror or tragedy
is simply unacceptable. In 2017, we witnessed five terror
attacks. In security terms and for the families affected,
it will be remembered very badly. In the areas and
communities that suffered, people are glad they got
through. Borough market and London Bridge still have

a slightly lower footfall and continue to lack the support
needed from Government and the full amount of donations
the public provided. Those businesses are still feeling
the impact of terror attacks, but for JustGiving it was a
bumper year. Its revenue rose by more than £500,000
due to terrorism in this country and the Grenfell disaster,
directly through the 5% policy.

JustGiving has claimed it uses all the revenue raised
to help generate more donations for other good causes.
I asked directly, “Who have you helped raise extra
funds? How much extra had been raised on the back of
this bumper year?” Not a single cause nor a single
penny extra in charitable donations has been identified.
JustGiving has stated that its staff numbers have risen
by 70. When thousands of members of the public
donated what they could afford to help people blown
up, stabbed or run over by terrorists last year, I do not
think they really thought they would help JustGiving
grow its corporate structure. JustGiving and others
have had ample time to provide and implement new
policies, and they have failed. They have refused to date
to even consider a cap on the total amount the 5% profit
raises. It could stop, for example, at a total limit of
£10,000. They have not even considered that, and they
appear unwilling to do so.

JustGiving has ignored public outrage and disgust
about taking from the coffers of Grenfell and Manchester,
and that must be tackled head on. The new clause
would do that. In advance of any future attack, it would
prevent any platform from taking further profit before
any future donations are made from people’s pockets
and given to those who need them most. The Bill is an
opportunity to ensure no platform makes money on the
back of terrorism or from donations from UK taxpayers.

Gift aid changes were designed to ensure even greater
generosity from taxpayers with Treasury help, but it
seems that JustGiving and other platforms also take
their 5% revenue fees from the gift aid element of those
donations, which was never the intent of the policy. I
am aware that Her Majesty’s Treasury are reviewing
how the policy has operated, but the new clause would
not interfere with that wider developing approach from
Government; it would simply prevent a profit being
taken from the full donation following a terror attack. I
hope the Government will signal their intent to act, and
I hope to receive a concrete assurance that this obscene
approach will be ended. I welcome the Minister’s response.

Nick Thomas-Symonds: Let me briefly add my support
to what has been said by my hon. Friend the Member
for Bermondsey and Old Southwark. I pay tribute to
him for the work he has done on this issue and a
number of others in light of the terrible events at
London Bridge and Borough market in his constituency
last year. I think he highlights an important issue that is
of great concern to a number of people, and I am
pleased to support the new clause he has put forward.

There is great concern about the issue. My hon.
Friend was right to draw a distinction between the costs
of administration and clear and excessive profits. I do
not think anyone is suggesting that there is a problem
with having an administration cost or that those
organisations involved in raising money in what are
often emotionally charged and difficult circumstances
need to be able to cover the costs of administration. The
concern is about excessive profits being made by those
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particular organisations, and that concern has been
expressed by my constituents. People have no objection
to giving money, and they want to give money. There is
great charitable intent among the British public, particularly
when coming together after terrible event, but there is
great concern about giving money some of which is
siphoned off for clear profit for another organisation in
the most awful circumstances. I support what my hon.
Friend said, and I hope that the Minister will give some
reassurance on this matter.

Mr Wallace: The hon. Member for Bermondsey and
Old Southwark made, as with his other points, a passionate
appeal to do something about this issue, as a direct
result of working with his constituents in Borough
market. Charities in this country do an incredible amount
of work. I think the public gave more than £10.3 billion
to charity in 2017. As a British citizen, I am incredibly
proud that it is still in our nature to contribute to a
range of charities. The establishment of the Charity
Commission has played a hugely important role in
supporting and helping to co-ordinate the work of
fundraisers and charities in responding to such major
incidents.

We should also reflect that it is not the incidents that
define people’s hurt, need and suffering. The pain and
goodwill of the husband, wife, brother or sister of
someone desperately trying to raise money for an operation
abroad, someone trying to raise money for the hospice
where their father died, someone raising money to deal
with someone injured in a car accident, or someone
trying to campaign for change or for the NHS, for
example, to produce some new treatment, are the same
as those trying to support victims of terrorism. Someone
who has lost their children at the hands of knife crime,
not terrorism, will feel no different to, and no less a
victim than, any other victims. I am not saying that the
hon. Member for Bermondsey and Old Southwark
suggested that.

There are emergencies all the time that result in a
significant loss of life. Thankfully, they are not all
caused by terrorism; in fact, they are very rarely caused
by terrorism, and I would not seek to put a line on one
versus another. I would not seek to say that one incident
deserves a cap or a lesser fee than the other. We have to
get to grips with the core of what needs to be put right.

Neil Coyle: It is different when there is an accidental
need to raise, such as in the Minister’s example of a car
accident, although I would hope that the NHS would
cover that. Cancer was another example. Again, I would
hope that NHS treatment and research would be done
to try to prevent that from happening. In the context of
the Bill, we are talking solely about terror attacks and
those who deliberately sought to attack us, this country
and our way of life. In response to that, I think a unique
and different position should be adopted by the
Government. Also, when we make donations we do not
expect anyone to take a profit from those donations.

Mr Wallace: I hear what the hon. Gentleman says
and I understand his dividing line of accidental or
unavoidable, but many more people are killed in this
country as a result of domestic abuse than terrorism.

Many more people are killed because of knife crime or
violent crime every year than terrorism. It is the same;
no one went out to look for that. That is the position.
We could probably debate all day where we would draw
the line. That is one of the challenges we face.

The Government are committed to ensuring that
victims of terrorism receive effective support that is
comprehensive and co-ordinated. That is why last year
we set up the cross-Government victims of terrorism
unit to co-ordinate support to UK citizens directly
affected by terrorist events at home and overseas. We
continue to work across Government, including with
the third sector and private-sector organisations, to
improve and strengthen the support available so that
victims receive the best possible support now and in the
future.

The Government’s approach to digital fundraising
platforms is to promote self-regulation, with the aim of
ensuring that transparency and the public interest are
protected. The Fundraising Regulator, working with a
number of digital fundraising platforms, has developed
new transparency requirements, which it consulted on
and announced just last month on 7 June. These changes
were incorporated into the “Code of Fundraising Practice”,
the rulebook for fundraising in the UK, and the platforms
have until the end of August to make any necessary
changes to their systems and processes. Most digital
fundraising platforms have already registered with the
Fundraising Regulator. Several platforms chose to waive
or cap their fees in relation to some of the incidents last
year, including the Manchester terror attack.

Alongside the updates to the “Code of Fundraising
Practice”, the Fundraising Regulator has developed
guidance for online fundraising platforms, to help them
meet the expected standards of transparency. Guidance
has also been produced to help members of the general
public who want to use these platforms to ensure that
they do not inadvertently breach the code and that they
consider how funds will reach the intended beneficiaries.

We expect non-statutory regulation under the
Fundraising Regulator to work, but as a backstop the
Government have reserve powers to regulate fundraising
under the Charities (Protection and Social Investment)
Act 2016, should that prove necessary. We will not
hesitate to do so, if that is the case.

These changes are already having an impact. One
prominent for-profit funding platform has changed its
practices; as well as being more transparent about its
fees, it now offers donors the ability to make an additional
payment to cover the fees, ensuring that the entire
donation goes to the beneficiaries.

I have greater sympathy for a more directive approach
when it comes to gift aid. Some digital fundraising
providers include the gift aid amount when they calculate
their charge. I think that is outrageous. Gift aid is
taxpayers’ money that is given to charities; it is not
meant for businesses that operate fundraising platforms.
That is why my hon. Friend the Exchequer Secretary to
the Treasury has asked Her Majesty’s Revenue and
Customs to explore options to ensure that gift aid is
passed on in full to the charities to which it is due.

Separate to the work of the Fundraising Regulator in
improving transparency and the regulation of digital
fundraising platforms, work is underway with the charity
sector to better co-ordinate charities’ response to major
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emergencies. This programme is being supported by the
Charity Commission, working closely with a range of
charities, fundraisers and regulators, including the
Fundraising Regulator.

In January this year the Charity Commission organised
a roundtable event involving 25 charities, regulators,
fundraising platforms and others, to start to develop a
framework for a more co-ordinated charity sector
response to national critical incidents. Attendees agreed
to the principle of creating a collective framework for
co-ordinating such responses. They formed a working
group to develop the framework and operating principles
behind any future disaster response. That work is
progressing well and focuses on the themes of first
response, fundraising, distribution of funds, and recovery.

I am sure that this is not the intention of the hon.
Member for Bermondsey and Old Southwark in new
clause 5, but we believe that, at the moment, there might
be unintended consequences for reducing the charitable
funds raised to help victims of terrorism. Were the new
clause to become law, some of the digital fundraising
platforms might stop people setting up fundraising
pages for the victims of terrorism, resulting in less
charitable funds being raised. There is also a risk that
funds already raised by established charities, using
professional fundraisers, which could have been used to
support victims, could not be used for the proper purpose.
There does not appear to be a clear rationale, as I said
earlier, about where we draw the line. I hope that he
understands why I cannot support the new clause.

I assure the Committee that work is underway to
improve the transparency of digital fundraising platforms
and the co-ordination of charities’ responses to major
incidents, including supporting victims of terrorism. I
am happy to facilitate a meeting with the hon. Gentleman
and the Minister with responsibility for charities to talk
that through directly. As a Security Minister, my locus is
over terrorism, but the wider regulation of charities
across the whole sector—all types of charities—is the
responsibility of another Minister. I am happy to present
the hon. Gentleman’s intentions in this new clause to
that Minister and then arrange a meeting between
them.

I hope that I have reassured the hon. Gentleman that
we are working through the Fundraising Regulator and
the Treasury to ensure that his concerns are met. At the
same time, we are trying to balance the modern technology
of the world, which a lot of people use to fundraise and
collect donations.

Afzal Khan (Manchester, Gorton) (Lab): I support
the new clause tabled by my hon. Friend the Member
for Bermondsey and Old Southwark. I am from
Manchester—I am a former Lord Mayor—so I saw
what happened there and I know how people feel.
Millions of pounds have been raised in Manchester,
because people there are generous. I think that they
would find it offensive if someone was profiteering
from the money they had donated in response to such a
terrible attack. Is that acceptable?

10.15 am

Mr Wallace: I do not disagree with the hon. Gentleman.
The first thing to do in a big event is get out loudly and
publicly the alternative charitable telephone numbers.

Telephone lines for donations are always set up, often
directly to charities and sometimes through the Department
for International Development—for foreign emergencies
—or other Departments. That is the first path.

I am constantly disappointed by this. As an ex-soldier,
I was approached by a forces charity and asked to be
one of its many patrons, only to discover that a massive
wedge was for the fee. The charity does not advertise
that on its stall when it is raising money. The problem
has gone on for too long, which is why the Government,
with cross-party support, introduced the 2016 Act. That
was also on the back of elderly people being ruthlessly
pursued by some fundraisers. The charity sector, in
many different areas, has to clean up its act. Recently
we have seen sexual harassment cases in some major
charities.

My worry is that those who sometimes oppose charities
might seek to exploit all that. We have to get this fine
balance right, because we want people to keep giving.
We should be much more prescriptive about fees, we
should publicise how much they are and what the
alternatives are, and we must recognise that people give
in many different ways. That giving costs money.

An amazing thing, which no one ever really publicises,
is that during Ramadan mosques in this country raise
£100 million for charitable causes. That is a huge collective
effort over a short period. One of the pillars of Islam is
charitable giving, but people do it differently. We have
to ensure that the platforms that people use, whether
verbally in the mosque or online, are supported and
enabled without grotesque profits being made out of
suffering.

We have therefore taken the power under the 2016 Act.
The first process is to get the industry, through the
regulator, to self-regulate, with us keeping a close eye on
it. Where the system has been abused, we have to go to
the heart of things and question motives. Abuse of gift
aid, for example, makes me incredibly worried. What
type of organisation does that? I hope that my hon.
Friend the Exchequer Secretary takes strong and swift
action—I shall reinforce his efforts—to ensure that is
dealt with at once.

I hope that I have reassured the hon. Member for
Bermondsey and Old Southwark. I agree with his motives
but not his methods, so I ask him to withdraw the
motion.

Neil Coyle: I have listened carefully to the Minister,
but I am afraid that I am not reassured, for a number of
reasons.

I have spoken to the Treasury about its plans and I
am interested in having a discussion with the Minister
with responsibility for charities, but I remain aware that
JustGiving meets with charities in this country about
the more immediate Disasters Emergency Committee-type
approach to an international incident. It goes to the
table with the charities, which are working out how best
to support people through the immediate aftermath of
a terror attack and the urgent need of communities
affected. The fundraising platforms, however, are sitting
at that table and they know that they can make a profit
out of the incident and future events. Their involvement
will guarantee them additional income and revenue on
the back of a terror attack.
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Precisely because the Bill covers terrorism, the charities
issue deserves to be treated separately and can be drawn
out uniquely. Terrorism, being so uniquely horrific, is
clearly the reason why the public are so generous in
their response. That is why the figures are so much
higher after a terror attack, because people respond.
The British public respond when they see children attacked
in Manchester, because they want to be able to help.
When they see innocent civilians enjoying a night out
around Borough market, they want to donate. The large
sums arising from those donations are the reason why
there is more significant concern.

I had hoped that the platforms involved—JustGiving
is the prime player, but there are others—would have
done more to cap their own policies, but they have not
done so. I do not accept the idea that they would no
longer be there or that this would limit future donations,
because others would always step in to fill that gap.

There is a unique opportunity with the Bill not to
undermine the collective will of the British public who
seek to help innocent civilians and their families. The
ministerial mantra of terrorists not beating us or changing
our way of life can be reflected in this new clause. It
would mean that donations from the public that are
designed to support the continuation of our way of life
are not watered down through the profit margins of
others. The Government are trying to take some action.
The Minister suggests that we wait and see if that
works, but we have a clause here that would do the job
much quicker and better.

Dr Rupa Huq (Ealing Central and Acton) (Lab): I
wholeheartedly agree with my hon. Friend. Platforms
such as JustGiving are behaving in a very uncharitable
way. The Minister has an “It’ll be all right on the night”
policy, but I am reminded of when in 2017—my hon.
Friend the Member for Scunthorpe was with us then—the
same argument was made about the public register of
beneficial interests. The Minister on that occasion said,
“Let them do it on their own,” but public opinion
forced the Government to climb down. I urge Government
Members to join my hon. Friend the Member for
Bermondsey and Old Southwark. Even The Sun has
backed this campaign—

Mr Wallace: Even The Sun!

Dr Huq: Even The Sun newspaper, which normally is
not really friendly to the Labour party. I pay tribute to
my hon. Friend’s work and I hope that the Minister will
think again.

Neil Coyle: As the Member with The Sun in his
constituency—News UK’s head office is at London
Bridge—I am definitely proud of part of the contribution
it makes on this issue. Let us leave it there. In response
to what the Minister said, there is no need to wait. The
new clause would do part of the job by ending the profit
from some of these platforms. It does not prevent
admin or running costs being collected or those platforms
from existing in future, but it sustains the trust that they
rely on to continue to be the go-to point for people

seeking to raise money after terror attacks or other
incidents. Very simply, I urge the Committee to support
new clause 5.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 8, Noes 10.

Division No. 4]

AYES

Coyle, Neil

Dakin, Nic

Doughty, Stephen

Huq, Dr Rupa

Khan, Afzal

Newlands, Gavin

Smith, Eleanor

Thomas-Symonds, Nick

NOES

Bowie, Andrew

Foster, Kevin

Hall, Luke

Hoare, Simon

Lopez, Julia

Maclean, Rachel

Maynard, Paul

Pursglove, Tom

Wallace, rh Mr Ben

Warman, Matt

Question accordingly negatived.

New Clause 6

CONTINUED PARTICIPATION IN THE EUROPEAN ARREST

WARRANT

“(1) It is an objective of the Government, in negotiating the
withdrawal of the United Kingdom from the European Union,
to seek continued United Kingdom participation in the
European Arrest Warrant in relation to persons suspected of
specified terrorism offences.

(2) In this section, ‘specified terrorism offences’ has the same
meaning as Schedule 15 of the Criminal Justice Act 2003.”—
(Nick Thomas-Symonds.)

This new clause would require the Government to adopt the continued
participation of the UK in the European Arrest Warrant in relation to
people suspected of terrorist offences as a negotiating objective in the
withdrawal negotiations with the European Union.

Brought up, and read the First time.

Nick Thomas-Symonds: I beg to move, That the clause
be read a Second time.

The Chair: With this it will be convenient to discuss
new clause 7—Continued participation in Eurojust and
Europol—

“It is an objective of the Government, in negotiating the
withdrawal of the United Kingdom from the European Union,
to seek continued United Kingdom participation in Eurojust and
Europol’s activities relating to preventing acts of terrorism.”

Nick Thomas-Symonds: These new clauses make it an
objective in the Brexit negotiations to continue participation
in the European arrest warrant, which new clause 6
refers to, and in Europol and Eurojust, which new
clause 7 refers to. They are not restrictively drafted;
they simply ask for that continued participation as an
objective.

It is worth reminding ourselves of the great advantages
the European arrest warrant gives us with regard to law
enforcement and protecting our security. European arrest
warrants are of course valid in all member states of the
EU. They can be used to ask a state to arrest and
transfer a criminal suspect to be put on trial, or to ask
for someone who is sentenced to custody to be transferred
to the UK to complete that sentence.
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I have visited the National Crime Agency on a number
of occasions over the past year—I am grateful to the
Minister for facilitating those visits—and I have looked
carefully at the extent to which the UK uses the European
arrest warrant. In the calendar years from 2010 to 2016,
the UK issued 1,773 requests. It is not the case that the
European arrest warrant is not relevant to how we
enforce our anti-terror laws, because 11 of those requests
related purely to terrorism and a significant number
related to organised crime—55 requests related to human
trafficking, 206 to child sex offences and 255 to drugs
trafficking. The European arrest warrant is an important
tool for keeping the public safe.

Extradition outside the European arrest warrant
“can cost four times as much and take three times as long. It
would mean an end to the significant exchange of data and
engagement through Europol. And it would mean the UK would
no longer be able to secure evidence from European partners
quickly through the European Investigation Order”.

Those are not my words but the words of the Prime
Minister about the importance of the European arrest
warrant. It is vital that we seek continued participation.

There is a concern about Europol, and the Minister
would do well to provide reassurance by backing new
clause 7. Denmark is a recent example of a country
leaving membership of Europol but maintaining access.
Its experience should give the Minister pause for thought.
In a referendum in 2015, Danes rejected a proposal to
end the country’s full opt-out on home and justice
matters and convert it to a version that would have
allowed opt-outs on a case-by-case basis. That meant
Denmark’s full membership of Europol was brought to
an end and it was left having to negotiate a more
restrictive access agreement, which stated:

“Irrespective of any access restrictions, Europol shall notify
Denmark of any information concerning it if this is absolutely
necessary in the interest of preventing imminent threat to life.”

Denmark continues to pay an annual sum, accepts
the jurisdiction of the European Court of Justice and
has observer status at Europol board meetings. However,
the UK will not be in the same position as Denmark,
which remains an EU member. As a third country, the
UK will be negotiating from a different position—a
point the EU’s chief negotiator, Michel Barnier, has
made more than once. Europol co-operates with third
countries, but the Minister would do well to consider
why that will not work in the UK’s case. It is crucial that
the UK maintains access to Europol’s data.

New clause 7 also deals with Eurojust and the general
tools that are available. It is vital that we have judicial
co-operation on criminal matters. That was created to
improve the handling of serious cross-border and organised
crime by stimulating investigation and prosecutorial
co-operation.

Whether people voted remain or leave, and whatever
shades of opinion there are about our future relationship
with the European Union, organised crime knows no
borders. To keep our country safe, we have to co-operate
with the EU27 and other countries around the world.
The Prime Minister herself has highlighted that. I suspect
that people’s attention may have been elsewhere, but she
spoke clearly in her statement yesterday about the idea
of a security treaty.

New clauses 6 and 7 would simply make continued
participation a negotiating objective; they would not tie
anybody’s hands in negotiations. They are just a common-
sense statement of the need for continued co-operation

in order to keep our country safe. Keeping our country
safe is far more important than any political divisions
or any different shades of opinion about our future
economic relationship. The Government should commit
clearly to these two new clauses. After all, they are only
in line with what the Prime Minister has said. I therefore
hope that the Minister will be able to support them.

10.30 am

Stephen Doughty (Cardiff South and Penarth) (Lab/
Co-op): I want to support my hon. Friend’s arguments
for these new clauses. We discussed this issue at great
length in the Home Affairs Committee, because continuing
that security co-operation in so many areas is crucial to
the functioning of our police forces and law enforcement
agencies. In that regard, I was greatly concerned when
reviewing the voting record of the new Brexit Secretary.
I hope that the Minister will be able to address this. In
2014 the new Brexit Secretary voted twice against close
working with the EU on criminal justice and associated
data protection measures. He also voted against the UK
re-joining a series of measures—

The Chair: Order. I think that this is somewhat off
the subject.

Stephen Doughty: I have a question for the Minister:
what is his position on these matters?

The Chair: Order. We will not stray on to the voting
record of another Member who is not even in this
room.

Stephen Doughty: It relates to the voting of the
Minister. I am glad to see that the Minister actually
supported these sensible measures. They were important
measures on security co-operation that relate to the two
new clauses, on the functioning of the European arrest
warrant, and the sharing of data in order to enforce
such warrants, and on the nature of our relationship
with Eurojust and Europol—crucial mechanisms that
the Minister saw right to support at the time. I assume
that he continues to regard co-operation with those
agencies as very important. Can he be clear on where
the Government’s policies are in this area? As my hon.
Friend the Member for Torfaen asked, does he support
us retaining that close co-operation to keep all our
citizens safe?

Mr Wallace: I had hoped that the Brexit word was
never going to pass anyone’s lips in this Committee. On
the penultimate new clause, I had hoped we would have
had the chance of a long and healthy life. Unfortunately,
the word has ventured into the Committee.

The aims of the new clause tabled by the hon. Member
for Torfaen are exactly the aims of the Government’s
negotiating position. We want access to the European
arrest warrant. We want to play a full part in Eurojust
in that way. We have made an unconditional offer to the
European Commission on security. However, the difference
between our position and the proposed primary legislation
is that we want that to be the outcome. The drafting of
the new clause is flawed, as it would have a limited
practical impact on the new clause. It does not oblige
the Government to secure an outcome or prescribe how
negotiations are conducted but merely affirms that it is
a negotiating objective of the Government to do so.
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[Mr Wallace]

It is conceivable that the Commission is already well
aware of our negotiating aims—in fact, I can tell you
that it is. The inclusion of the new clauses could provide
the Commission with more weight to leverage those
tools in the negotiations.

Nick Thomas-Symonds: I am relieved to hear that the
Commission is clear about our negotiating aims, but I
would not be over-confident about that. On this crucial
point, I am sure if I had been too prescriptive, the
Minister would be jumping to his feet saying that I had
not left enough flexibility for negotiation. Given that,
so far, he has hardly disagreed with anything in the new
clauses, I presume it is clear.

Mr Wallace: I do not believe the place for Government
negotiation is in primary legislation. The ball is firmly
in the court of the European Commission. Our position
is an unconditional offer on security. The only time I
ventured from the shelter of security to engage publicly
on a European issue was when Michel Barnier said
recently, in a rather dismissive and offhand manner,
that we would not have access to any of these issues as a
third country. That does not reflect the examples of
special relationships with Europol, of which there are at
least two—probably more.

The hon. Gentleman mentioned Denmark, which is
unique as a member of the European Union that has
pulled out of Europol. Switzerland and Norway, which
are not EU members, have good access to Europol for
the sharing of data. The point is, when the European
Commission has wanted to, it has extended a bespoke
or special unique relationship. I venture that the United
Kingdom has contributed, shaped, funded and supported
many of these European organisations. Europol was
created predominantly by the United Kingdom, and it
shares huge amounts of our data—our citizens’ data
and our intelligence—with other European countries.

It is important that our unconditionality is taken on
board and embraced by the Commission. My public
venture to Mr Barnier, apart from a quip about gambling
with safety, was that security was not a competition. We
are not talking about trade. It is about working together,
where the sum of the parts is greater than the individual
contributions.

Afzal Khan: As I have said, I served as a vice-chair of
the security and defence committee of the European
Parliament, so I am aware of how important co-operation
is. Does the Minister agree that if we want to be
successful against terrorism we need to improve
co-operation? We have benefited from co-operation.

Mr Wallace: We absolutely have. It is not just about
scale or who is better at one thing over the other; it is
genuinely that in such activity the sum of the parts is
greater. The United Kingdom has developed a clear
lead on counter-terrorism policy through our intelligence
services and police services learning to work together
on domestic issues quicker than our European allies.
That needs to be scaled up to working internationally.
At the same time, we need to navigate the real obligation
of the state to protect its citizens’ data. It is not a
free-for-all.

The hon. Member for Torfaen is right, and we are
totally determined to get there through negotiation. It is
not that we disagree; I simply take the view that primary
legislation not the place for individual parts of a negotiation.
The new clauses would not make any difference, because
the Government would not be bound to the outcome
but just be saying, “This is what we intend.” The Prime
Minister has said what our position is and what we
want. I have said it to the Committee, and we have said
it to the European Commission. It has been said on a
number of occasions and no piece of primary legislation
will change that. We agree with the intention, and I
understand the symbolism of putting an objective into
the Bill, but it is not necessary. As long as I am the
security Minister and the Government are negotiating,
we wish that to be the case, and that is what we are
asking for.

The hon. Member for Cardiff South and Penarth
worries about the new Brexit Secretary, but we are all in
a team with collective responsibility and he was probably
not aware in 2014 of the clear importance of intelligence
and security sharing and how it makes a difference to
saving lives every single day. Most recently—two weeks
ago—the United Kingdom contributed a significant
part towards foiling a plot in Cologne involving a
terrorist who had managed to make ricin and was
making a bomb to devastate that city and its people.

As long as I have breath in my body, I shall do
everything I can, but I do not believe that primary
legislation is the place for our negotiating objectives. I
will happily arrange it for anyone who is in any doubt to
visit our police officers to see how important that is.

Neil Coyle: When she was Home Secretary, the Prime
Minister warned that Brexit had risks for our national
economy and national security. Does this new clause
not go some way towards reassuring the Prime Minister
about her concerns about Brexit?

Mr Wallace: I refer the hon. Gentleman to the Prime
Minister’s Munich speech in February, in which she
continued to make this point about security—it is not a
competition and our offer is open. The only danger to
our security would be a dismissal by the European
Commission’s out of hand and refusal to give us any
intelligence or data. That would be a danger to us and
to it; it would cut off its nose to spite its face.

All the Commission’s professionals, and member states’
intelligence services and police forces, are telling them
that. In all my meetings with member states’ interior
and security Ministers, they agree and concur. It is time
that the Commission reflects that, because it is in the
interests of European citizens to continue this relationship.
It is not purely in our interest; it is in their interests, too.

The Prime Minister is absolutely determined on this
point: a safer Europe is a safer Britain; and a safer
Britain is a safer Europe. I do not think that will
change. My simple dispute with the Opposition Front-
Bench spokesperson is that I do not believe that this
duty needs to sit in primary legislation.

Nick Thomas-Symonds: I am confused as to why the
Minister is indicating that he will vote against the new
clause, because he seems to agree with it wholeheartedly.
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First, it would make a difference to put it in primary
legislation. It would send a clear message to the European
Commission, about which the Minister is worried; it
would reassure the public; and it would also give
Government Members the chance really to put country
above party, by supporting the new clause. I will therefore
press it to a vote.

Question put, That the clause be read a Second time.

The Committee divided: Ayes 8, Noes 10.

Division No. 5]

AYES

Coyle, Neil

Dakin, Nic

Doughty, Stephen

Huq, Dr Rupa

Khan, Afzal

Newlands, Gavin

Smith, Eleanor

Thomas-Symonds, Nick

NOES

Bowie, Andrew

Foster, Kevin

Hall, Luke

Hoare, Simon

Lopez, Julia

Maclean, Rachel

Maynard, Paul

Pursglove, Tom

Wallace, rh Mr Ben

Warman, Matt

Question accordingly negatived.

New Clause 8

PASSENGER DATA SHARING BY TRAVEL PROVIDERS

“(1) Providers of travel services by air, sea or land for persons
who embark or arrive in the United Kingdom, must transfer
passenger name record data to relevant agencies within the
United Kingdom, in advance of travel, provided that such data
are collected by providers in the normal course of their business.

(2) For the purposes of subsection (1) relevant agencies
include, but are not limited to, United Kingdom—

(a) police forces,

(b) intelligence agencies, and

(c) border security and immigration control agencies.

(3) The Secretary of State may by regulations made by
statutory instrument set out—

(a) the specific types of minimum data required, which
shall include names, dates of birth and passport or
travel document information, required under
subsection (1),

(b) arrangements and safeguards for handling of the data
required, and the process for transferring of such
data, required under subsection (1), and

(c) a restitution scheme to allow individuals to provide
relevant information to protect against wrongful
denial of travel.

(4) The agencies listed in subsection (2) may compare the data
obtained under subsection (1) against relevant law enforcement
databases in order to identify persons that may have been
convicted of terrorist offences, serious crime or hostile state
activity.”

This new clause would require the sharing of a minimum amount of
passenger data by travel operators, for international transport
beginning or ending in the UK, with relevant law enforcement agencies
– in order to check this against relevant UK terrorism, hostile state
activity, and criminal databases, to allow decisions to be made on
whether to grant entry / exit. It also provides for restitution provisions
to prevent wrongful denial of travel.—(Stephen Doughty.)

Brought up, and read the First time.

Stephen Doughty: I beg to move, That the clause be
read a Second time.

I shall begin, Mrs Main, by apologising profusely to
you and to the Committee for not being here earlier for
another new clause, which I did not move. I can only say
that I completely misjudged the impact of a very important
event that is taking place today on the Mall on the
traffic, which unfortunately was in gridlock. However,
you and the Committee will be pleased to know that it
was only a probing measure. Because of some external
feedback I have received I shall consider amending it
and introducing it for discussion on Report. It was very
useful feedback on the provisions on the amendment
paper in any case, and I hope that that will ensure that I
can supply more carefully crafted words on Report.

New clause 8 is largely a probing measure, to try to
persuade the Minister to explain what is happening in
this important area. It would require the sharing with
relevant law enforcement agencies of a minimum amount
of passenger data by travel operators for international
transport beginning or ending in the UK, to check that
data against relevant UK terrorism, hostile state activity
and criminal databases, to allow good decisions to be
made about whether to grant entry or exit. However, it
also provides for restitution provisions, such as we see in
the Electronic System for Travel Authorisation, or ESTA,
arrangements with the United States, to prevent wrongful
denial of travel, recognising that mistakes have often
been made. Perhaps names have been mixed up, or there
have been wrongful listings of people who have had
convictions or other impacts against their names.

10.45 am

Essentially the new clauses relates to concerns that
have been raised with me regarding a number of cases,
some of which I have discussed with the Minister where,
unfortunately, individuals have been able to travel abroad
to engage in terrorist activity or indeed return to the
UK. We are well aware of some of the high-profile cases
in the news in recent weeks. Regrettably, in my own
constituency, certain individuals, despite having been
subjects of interest, were able to travel abroad and
undertake acts of terrorism in Syria. That should be of
concern to all of us. We need the fullest co-operation
with travel operators, including airlines, Eurostar and
ferry port operators. The sharing of information in a
timely manner is often crucial both to intercepting
individuals who may be willing to travel or indeed to
enter the UK to commit these acts, and to ensuring that
there is a sensible, pragmatic approach to the issues so
that individuals who may be of interest and may come
up in these checks can be detained at the earliest possible
opportunity, not when they are in the process of boarding
a flight or are already on a flight or a Eurostar train or
something else. We would all agree that it is important
that we deal with these issues as soon as we have the
information.

I understand—perhaps the Minister would clarify
this—that there is a degree of support from certain
major airlines for sharing this information. We are now
required to enter advance passenger information when
travelling on Eurostar. When travelling to the United
States, it is important to provide advance passenger
information before secondary checks that take place
before people board US airlines, and that has been the
case for the last few years. There is also the whole
ESTA—Electronic System for Travel Authorisation—
process which provides, crucially, for a restitution number
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to be inserted so that somebody is not wrongfully
denied travel just because of a past mistake or confusion
over a name.

I would like to see a clearer and more consistent
approach, particularly from airlines and other forms of
travel. When the Minister responds to the new clause
will he say something about the measures that have
been put into place to ensure that information is shared
in a comprehensive and timely manner to ensure that
we can prevent those wishing to do harm to our country
or other countries overseas from doing so?

Mr Wallace: I am grateful to the hon. Member for
Cardiff South and Penarth for setting out the proposals
in the new clause, and I hear what he said about his
other proposals. It would have been interesting to debate
those.

As the hon. Gentleman explained, the new clause
would require travel operators to share passenger data
with relevant law enforcement agencies and provide for
restitution provisions to prevent wrongful denial of
travel. I fully share his objective of ensuring that police
and others have access to passenger data, but there are
already provisions for the transfer of passenger name
records for immigration and policing purposes in two
different immigration Acts and in the passenger name
record data regulations. All of those provisions are
subject to safeguards provided for in the Data Protection
Act 2018. Given the extensive legislation already in
place governing the provision and processing of passenger
data supply, it is unnecessary at this time to provide any
new powers in this regard.

Turning to the provision of restitution to prevent
wrongful denial of travel, I appreciate the hon. Gentleman’s
concerns, but the new clause would have unintended
consequences that would fundamentally undermine vital
tools that protect this country from terrorism and hostile
state activity. Although new clause 8 is intended to help
passengers by enabling them to provide information to
police that would protect against wrongful denial of
travel, it would risk undermining the current no-suspicion
element of the power. The effect of the new clause
would be to allow some individuals to establish the fact
that information exists on them on police databases—
information that had been used to inform an examination
under schedule 3.

We have already debated the necessity to conduct
schedule 3 and schedule 7 stops on a non-suspicion
basis, so I will not take up more time by going over the
same arguments again. Decisions to examine a passenger
under schedules 3 or 7 will be informed by a number of
considerations, not just passenger data. Other considerations
may include the current threat from terrorism and hostile
state activity to the UK; available intelligence; trends or
patterns of travel; and observations of passengers and
their behaviour while they are in a port or border area.

We know that terrorists and hostile state actors are
aware of the UK’s security measures to counter their
activities, and intelligence shows that they flex and
adapt accordingly. If we implement the process proposed
in the new clause for confirming or amending any of the
data that may be used in consideration for making a
stop, terrorists and hostile actors will adapt their methods
of travel to minimise the chances of alerting, and being
interdicted by, the police, or will recruit individuals who
are unknown to law enforcement to bypass data checks.

New clause 8 would undermine the utility of the
powers, and compromise police and operational partner
efforts to keep the public safe. However, the hon. Gentleman
makes a valid point about when the powers are used
and the financial consequences that they can lay on
individuals stopped, and I met him recently to discuss
that; indeed, I have constituency cases on the issue.

We are doing work in response to the hon. Gentleman’s
points, to see what we can do to ensure that the data we
have is used at the earliest opportunity for individuals
transiting through ports, and to ask stronger questions
of police officers about whether measures are necessary.
For example, most of the loss occurs when people are
exiting the UK—while they are on the outbound leg of
a holiday, rather than the return. We are asking basic
questions about whether measures could wait until they
return. Obviously, if the intelligence or threat is high
enough that they cannot, those measures will be taken.
Also, we are looking at what we can do to speed up the
data at check-in at the gate.

Stephen Doughty: I thank the Minister for giving way,
and I have listened carefully to the arguments he has
made on the other parts of the new clause. On the issue
of speed, is he satisfied at the moment that all airlines,
in particular, are sharing information quickly enough,
and that their systems allow that to be done, so that we
can detain people who might be going to commit acts
and ensure that we do things at the earliest possible
stage?

Mr Wallace: I believe the airlines are, but of course
some of the data is held by airports. If someone checks
in at security, that may, at the moment, be airport data,
not airline data. How can we get that data to our police
in a timely manner so that the most appropriate time is
when I emerge from check-in or my baggage search,
rather than when I am on an aeroplane, or just about to
get on an aeroplane, and the clock is ticking down after
I have been shopping in the terminal and so on?

I am absolutely determined—I picked up on the hon.
Gentleman’s points from our meeting—to see what we
can do to improve that. It slightly depends on the age of
the airport and how its systems work. For now, I am
content to see how that work goes, to see which airports
can do that and which cannot, and to feed into the data
other information that the police might have to better
inform them.

I am not sure we will get many challenges from the
Russian, or the hostile, state, but, in the terrorism space,
if the powers are to continue to have predominant
public support for their necessity, we have to ensure that
they are targeted and sympathetically used—I do not
want the powers to end up in the same debate as
stop-and-search, which made that a toxic power for so
long. I will be pressing to ensure that that happens, and
I will happily update the hon. Gentleman.

Stephen Doughty: I thank the Minister for his comments.
On the basis of what he said, I am happy not to press
the new clause at this stage. I ask that he keeps this
matter under review and looks at it closely, because we
need to ensure that information is shared as quickly as
possible, both from the point of view of keeping the
public safe and ensuring that the powers are used effectively.
We need the co-operation of all travel operators, airports
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and ports of entry and exit as much as possible. However,
given what the Minister has said, I beg to ask leave to
withdraw the motion.

Clause, by leave, withdrawn.

Mr Wallace: On a point of order, Mrs Main. Before
we draw to a close, I would like, to conclude these
proceedings in an orderly manner, to put on the record
my thanks for your chairmanship and Ms Ryan’s
chairmanship. I do not think that those on either the
Government or the Opposition Benches disappointed
the Chair—I hope not.

I also thank those on the Opposition Front Benches.
I am always amiable to the hon. Members for Torfaen
and for Paisley and Renfrewshire North, and try to
accommodate them. As I set out at the very beginning, I
have sought, where possible, to concede. I have conceded
on the suggested improvements to clause 3—the three
clicks—and to the Scottish National party about clarifying
that there will be no charging for public order and the
right to protest.

I do not know about you, Mrs Main, but I sat for
years on the Opposition and Government Back Benches
listening to the valiant efforts of Opposition MPs, who
get no recognition whatever. I always promised myself
that I would never allow that to happen as a Minister.

I thank my officials, who have been very patient when
I have said, “That makes sense. Why can’t we do it?” to
which the whole Government says, “The Minister might
actually change something!”The Bill manager, in particular,
has been incredibly patient. I am still determined to
improve the Bill before it gets on to the statute book.

I thank the Clerks, the Hansard writers and the
Doorkeepers for keeping us on the record and safe. I
thank the lawyers from the Home Office, the Ministry
of Justice and the Treasury, and our witnesses, who set
out their clear positions at the beginning.

Nick Thomas-Symonds: Further to that point of order,
Mrs Main. I echo what the Minister said, and I thank
him for taking a constructive approach to the Bill—he
said on Second Reading that he would do that. I add my
thanks to the Doorkeepers and the Hansard writers. I
am very grateful to the Clerks, in particular, for dealing
with the numerous amendments I emailed in.

I thank you, Mrs Main, and Ms Ryan for your
excellent chairing of the Committee. I am very grateful
to all the officials for their contribution to the Bill. I
thank the hon. Member for Paisley and Renfrewshire
North for working so constructively, and the witnesses
for giving us very helpful evidence and cause for debate
throughout the Committee.

Gavin Newlands: Further to that point of order, Mrs
Main. This is for the hat-trick. Thank you for allowing
us to sit without ties. I thank you and Ms Ryan for
chairing the Committee and for being so patient with us
at certain times. I thank the Clerks, the Doorkeepers
and the various officials. I add my thanks to the witnesses
who came to the oral evidence session and those who
submitted written evidence and briefing papers, which
helped Members to draw up amendments.

I thank the Minister for being open—not quite as
open as I would have liked, but open none the less,
compared with other Ministers I have sat opposite in
previous Bill Committees. I also thank the other Front
Benchers for their assistance and co-operation.

Bill, as amended, to be reported.

10.58 am

Committee rose.
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Written evidence reported to the House
CTB 09 techUK

CTB 10 ADS
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